EPA-HQ-2017-10384

From: Echols, Mabel E. EOP/OMB

Location: Room 9258 New Executive Office Building
Importance: Normal

Subject: E.O. 12866 Meeting on the Review of the Clean Power Plan
Start Date/Time: Mon 7/17/2017 3:30:00 PM

End Date/Time: Mon 7/17/2017 4:00:00 PM

This meeting was requested by Lyndsay Alexander, American Lung Association.

Call-in:i Ex. 6 - Personal Privacy

Here’s the link for security if needed:! Ex. 6 - Personal Privacy .. Please
include your full name.

ED_0011318_00004568-00001
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From: Echols, Mabel E. EOP/OMB

Location: Room 9258 New Executive Office Building
Importance: Normal

Subject: E.O. 12866 Meeting on the Review of the Clean Power Plan
Start Date/Time: Wed 7/19/2017 7:30:00 PM

End Date/Time: Wed 7/19/2017 8:00:00 PM

This meeting was requested by Lyndsay Alexander, American Lung Association.

Call-in:! Ex. 6 - Personal Privacy i

Here’s the link for security if needed:; Ex. 6 - Personal Privacy . Please
include full names.

ED_0011318_00004570-00001
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From: Echols, Mabel E. EOP/OMB

Location: Room 10258 New Executive Office Building
Importance: Normal

Subject: E.O. 12866 Meeting on the Review of the Clean Power Plan
Start Date/Time: Thur 7/13/2017 5:00:00 PM

End Date/Time: Thur 7/13/2017 5:30:00 PM

This meeting was requested by Dan Byers, U.S. Chamber of Commerce.
Call-in: | Ex. 6 - Personal Privacy |

Here's the link for security if needed:} Ex. 6 - Personal Privacy Please
include full names.

ED_0011318_00004571-00001



EPA-HQ-2017-10384

From: Echols, Mabel E. EOP/OMB

Location: Room 9258 New Executive Office Building
Importance: Normal

Subject: E.O. 12866 Meeting on the Review of the Clean Power Plan
Start Date/Time: Tue 7/11/2017 2:00:00 PM

End Date/Time: Tue 7/11/2017 2:30:00 PM

This meeting was requested by Ann Weeks, Clean Air Task Force.
Call-ini  Ex. 6 - Personal Privacy |

Here’s the link for security if needed; EX. 6 - Personal Privacy i Please
include full names.

ED_0011318_00004572-00001
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From: Echols, Mabel E. EOP/OMB

Location: Room 10258 New Executive Office Building
Importance: Normal

Subject: E.O. 12866 Meeting on the Review of the Clean Power Plan
Start Date/Time: Wed 6/28/2017 8:00:00 PM

End Date/Time: Wed 6/28/2017 8:30:00 PM

This meeting was requested by Tomas Carbonell, Environmental Defense Fund.

Call-ind EX. 6 - Personal Privacy i

Here’s the link for security if needed:é Ex. 6 - Personal Privacy . Please
include full names.

ED_0011318_00004573-00001
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From: Echols, Mabel E. EOP/OMB

Location: Room 9258 New Executive Office Building
Importance: Normal

Subject: E.O. 12866 Meeting on the Review of the Clean Power Plan
Start Date/Time: Thur 6/29/2017 5:00:00 PM

End Date/Time: Thur 6/29/2017 5:30:00 PM

335
This meeting was requested by Liz Perera, Sierra Club.
Call-in:t Ex. 6 - Personal Privacy i

Here’s the link for security ifneeded:i Ex. 6 - Personal Privacy Please
include full name for security.

ED_0011318_00004574-00001
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From: Echols, Mabel E. EOP/OMB

Location: Room 9258 New Executive Office Building
Importance: Normal

Subject: E.O. 12866 Meeting on the Review of the Clean Power Plan
Start Date/Time: Thur 6/22/2017 5:00:00 PM

End Date/Time: Thur 6/22/2017 5:30:00 PM

This meeting was requested by Benjamin Longstreth, Natural Resources Defense Council.

Call-in:i Ex. 6 - Personal Privacy !

Here’s the link for security if needed:i Ex. 6 - Personal Privacy | Please
include full name for security.

ED_0011318_00004575-00001
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From: Echols, Mabel E. EOP/OMB

Location: Room 9258 New Executive Office Building
Importance: Normal

Subject: E.O. 12866 Meeting on the Review of the Clean Power Plan
Start Date/Time: Mon 6/26/2017 6:00:00 PM

End Date/Time: Mon 6/26/2017 6:30:00 PM

This meeting was requested by Eugene Trisko, Attorney at Law on behalf of the International
Brotherhood of Electrical Workers, International Brotherhood of Boilermakers, United Mine Workers of
America, SMART- Transportation Division, and potentially 2-3 other groups.

Call-in:i  Ex. 6 - Personal Privacy |
Here’s the link for security if needed:: Ex. 6 - Personal Privacy |

ED_0011318_00004576-00001
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From: Steiner, Elyse -
Location: Callin Ex. 6 - Personal Privacy Conf Code!; Ex. 8 - Personal Privacy :
Importance: Normal e}

Subject: CPP Next Steps
Start Date/Time: Thur 6/29/2017 2:15:00 PM
End Date/Time: Thur 6/29/2017 3:00:00 PM

ED_0011318_00005080-00001
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From: Echols, Mabel E. EOP/OMB

Location: Room 10258 New Executive Office Building
Importance: Normal

Subject: E.O. 12866 Meeting on the Review of the Clean Power Plan
Start Date/Time: Thur 7/13/2017 5:00:00 PM

End Date/Time: Thur 7/13/2017 5:30:00 PM

This meeting was requested by Dan Byers, U.S. Chamber of Commerce.

i . H i i
C A . i ! . " !
a”_'n : Ex. 6 - Personal Privacy ; Code : Ex. 6 - Personal Privacy :

Here’s the link for security if_neededzg Ex. 6 - Personal Privacy ‘Please
include full names.

ED_0011318_00005082-00001
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From: Echols, Mabel E. EOP/OMB

Location: Room 9258 New Executive Office Building
Importance: Normal

Subject: E.O. 12866 Meeting on the Review of the Clean Power Plan
Start Date/Time: Thur 7/6/2017 5:00:00 PM

End Date/Time: Thur 7/6/2017 5:30:00 PM

This meeting was requested by Ann Weeks,_ Clean Air Task Force.

Call-ini Ex. 6 - Personal Privacy |

Here’s the link for security if needed: Ex. 6 - Personal Privacy Please
include full names.

ED_0011318_00005083-00001
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From: Echols, Mabel E. EOP/OMB

Location: Room 10258 New Executive Office Building
Importance: Normal

Subject: E.O. 12866 Meeting on the Review of the Clean Power Plan
Start Date/Time: Wed 6/28/2017 8:00:00 PM

End Date/Time: Wed 6/28/2017 8:30:00 PM

This meeting was requested by Tomas Carbonell, Environmental Defense Fund.
Call-in: Ex. 6 - Personal Privacy
Here’s the link for security if needed:i Ex. 6 - Personal Privacy i, Please

include full names.

ED_0011318_00005084-00001
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From: Echols, Mabel E. EOP/OMB

Location: Room 9258 New Executive Office Building
Importance: Normal

Subject: E.O. 12866 Meeting on the Review of the Clean Power Plan
Start Date/Time: Thur 6/22/2017 5:00:00 PM

End Date/Time: Thur 6/22/2017 5:30:00 PM

This meeting was requested by Benjamin Longstreth, Natural Resources Defense Council.

Call-ini  Ex. 6 - Personal Privacy |

Here’s the link for security if needed:i Ex. 6 - Personal Privacy . Please
include full name for security.

ED_0011318_00005085-00001
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To: Echols, Mabel E. EOP/OMB} Ex. 6 - Personal Privacy Mancini, Dominic J.

EOP/OMBI: Ex. 6 - Personal Privacy ; Laity, Jim A, EOP/OMB; Ex. 6 - Personal Privacy i
DeBruhl, Brandon F. EQP/QOMB: Ex. 6 - Personal Privacy i Catanzaro, Michael J.

EOP/WHOIE Ex. 6 - Personal Privacy i; Herz, James P.

EOP/OMBF" Ex. 6. Peronal Privacy ~ Olmstead, Sheila M.

EOP/CEA} Ex. 6 - Personal Privacy i Neumayr, Mary B.

EOP/CEQ Ex. 6 - Personal Privacy i; Hickey, Mike J. EOP/OMBE Ex. 6 - Personal Privacy |
Campau, Anthony P. EOP/OMB: Ex. 6 - Personal Privacy : Thomas, Amanda L.

ECP/OMBI Ex. 6 - Personal Privacy i; Pinkos, Stephen M.

EOP/OVP‘: EX. 6 - Personal Privacy ; Moran, JOhn S EOP/WHOh Ex. 6 - Personal Privacy ;

Culligan, Kevin[Culligan.Kevin@epa.gov]; Steiner, Elyse[Steiner.Elyse@epa.gov]; Zenick,
Elliott[Zenick.Elliott@epa.gov]; Macpherson, Alex{Macpherson.Alex@epa.gov]; Weatherhead,
Darryl[Weatherhead.Darryl@epa.gov]; Burgess, Scott H. EOP/OMB} Ex. 6 - Personal Privacy i
From: Szabo, Aaron L. EOP/OMB
Sent: Mon 7/10/2017 3:19:04 PM
Subject: __RE: E.O. 12866 Meeting on the Review of the Clean Power Plan

i Ex. 5 - Deliberative Process |- Portion of CATF 2014 Clean Power Plan C....pdf

Please find attached materials for this meeting.

Aaron L. Szabo

Policy Analyst

Office of Information and Regulatory Affairs
Office of Management and Budget
202-395-3621

EXx. 6 - Personal Privacy -

From: Echols, Mabel E. EOP/OMB

Sent: Wednesday, June 21, 2017 10:31 AM

To: Echols, Mabel E. EOP/OMB; Mancini, Dominic J. EOP/OMB; Laity, Jim A. EOP/OMB; Szabo, Aaron L.
EOP/OMB; DeBruhl, Brandon F. EOP/OMB; Catanzaro, Michael J. EOP/WHO; Herz, James P. EOP/OMB;
Olmstead, Sheila M. EOP/CEA; Neumayr, Mary B. EOP/CEQ; Hickey, Mike J. EOP/OMB; Campau, Anthony
P. EOP/OMB; Thomas, Amanda L. EOP/OMB; Pinkos, Stephen M. EOP/OVP; Moran, John S. EOP/WHO;
culligan.kevin@epa.gov; steiner.elyse@epa.gov; zenick.elliott@epa.gov; macpherson.alex@epa.gov;
weatherhead.darryl@epa.gov; Burgess, Scott H. EOP/OMB

Subject: E.O. 12866 Meeting on the Review of the Clean Power Plan

When: Tuesday, July 11, 2017 10:00 AM-10:30 AM (UTC-05:00) Eastern Time (US & Canada).

Where: Room 9258 New Executive Office Building

This meeting was requested by Ann Weeks, Clean Air Task Force.

Call-in:! Ex. 6 - Personal Privacy

Here’s the link for security if needed: Ex. 6 - Personal Privacy " Please
include full names. ' !

ED_0011318_00005119-00001
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From: Echols, Mabel E. EOP/OMB

Location: Room 9258 New Executive Office Building
Importance: Normal

Subject: E.O. 12866 Meeting on the Review of the Clean Power Plan
Start Date/Time: Mon 7/17/2017 3:30:00 PM

End Date/Time: Mon 7/17/2017 4:00:00 PM

This meeting was requested by Lyndsay Alexander, American Lung Association.
Call-ini  Ex.6-Personal Privacy

Here's the link for security if needed; Ex. 6 - Personal Privacy Please
include your full name.

ED_0011318_00005125-00001
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From: Echols, Mabel E. EOP/OMB

Location: Room 9258 New Executive Office Building
Importance: Normal

Subject: E.O. 12866 Meeting on the Review of the Clean Power Plan
Start Date/Time: Wed 7/19/2017 7:30:00 PM

End Date/Time: Wed 7/19/2017 8:00:00 PM

This meeting was requested by Lyndsay Alexander, American Lung Association.
Call-in: EX. 6 - Personal Privacy

Here’s the link for security if needed: | Ex. 6 - Personal Privacy i Please
include full names.

ED_0011318_00005159-00001
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To: Echols, Mabel E. EOP/OMB! Ex. 6 - Personal Privacy i Mancini, Dominic J.

EOP/OMB Ex. 6 - Personal Privacy i: Lalty, JimA. EOP/OMBE Ex. 6 - Personal Pr|vacy ;
DeBruhl, Brandon F. EOP/OMB! Ex. 6 - Personal Privacy i Catanizars, MichaelJ’

EOP/WHGC Ex. 6 - Personal Privacy : Herz, James P.

EOP/OMB Ex. 6 - Personal Privacy {; Hickey, Mike J. EOP/OMB} Ex. 6 - Personal Privacy 8
Campau, Anthony P. EOP/OMB} EX. 6 - Personal Privacy ; Thomas, Amanda L.

EOP/OMB} EX. 6 - Personal Privacy {; Pinkos, Stephen M.

EOP/OVF Ex. 6 - Personal Privacy i Moran, John S. EOP/WHG  Ex. 6 - Personal Privacy |

i e~ fn AN AN AT Qiaimar 1oaflQininar MAana vl Tamials

\Juulgqn r\UVHIl\JUIIIgdH r\GVIIIL/Upd gUVJ OLGIHUI EIyDU'_OlUIHCI Elybcbcpd gUVJ Lclllbl\
Elliott{Zenick.Elliott@epa.gov]; Macpherson, AIex[Macpherson Alex@epa.govl]; Weatherhead,
Darryl[Weatherhead.Darryl@epa.gov}]

From: Szabo, Aaron L. EOP/OMB

Sent: Mon 6/26/2017 2:29:10 PM

Subject: RE: E.O. 12866 Meeting on the Review of the Clean Power Plan

OMB Exhibits Handout 062617.pdf

Please find the documents attached for this meeting.

Aaron L. Szabo

Policy Analyst

Office of Information and Regulatory Affairs
Office of Management and Budget
202-395-3621

. Ex. 6 - Personal Privacy !

From: Echols, Mabel E. EOP/OMB

Sent: Monday, June 12,2017 2:28 PM

To: Echols, Mabel E. EOP/OMB; Mancini, Dominic J. EOP/OMB; Laity, Jim A. EOP/OMB; Szabo, Aaron L.
EOP/OMB; DeBruhl, Brandon F. EOP/OMB; Catanzaro, Michael J. EOP/WHO; Herz, James P. EOP/OMB;
Olmstead, Sheila M. EOP/CEA; Neumayr, Mary B. EOP/CEQ; Hickey, Mike J. EOP/OMB; Campau, Anthony
P. EOP/OMB; Thomas, Amanda L. EOP/OMB; Pinkos, Stephen M. EOP/OVP; Moran, John S. EOP/WHO,;
culligan.kevin@epa.gov; steiner.elyse@epa.gov; zenick.elliott@epa.gov; macpherson.alex@epa.gov;
weatherhead.darryl@epa.gov

Subject: E.0. 12866 Meeting on the Review of the Clean Power Plan

When: Monday, June 26, 2017 2:00 PM-2:30 PM (UTC-05:00) Eastern Time (US & Canada).

Where: Room 9258 New Executive Office Building

This meeting was requested by Eugene Trisko, Attorney at Law on behalf of the International
Brotherhood of Electrical Workers, International Brotherhood of Boilermakers, United Mine Workers of
America, SMART- Transportation Division, and potentially 2-3 other groups.

Call-in:{ Ex. 6 - Personal Privacy

Here’s the link for security if needed: Ex. 6 - Personal Privacy i

ED_0011318_00005171-00001
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From: Echols, Mabel E. EOP/OMB

Location: Room 9258 New Executive Office Building
Importance: Normal

Subject: E.O. 12866 Meeting on the Review of the Clean Power Plan
Start Date/Time: Tue 7/11/2017 2:00:00 PM

End Date/Time: Tue 7/11/2017 2:30:00 PM

This meeting was requested by Ann Weeks, Clean Air Task Force.

Call-in:i Ex. 6 - Personal Privacy

Here’s the link for security if needed:i Ex. 6 - Personal Privacy Please
include full names.

ED_0011318_00005185-00001
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From: Echols, Mabel E. EOP/OMB

Location: Room 9258 New Executive Office Building
Importance: Normal

Subject: E.O. 12866 Meeting on the Review of the Clean Power Plan
Start Date/Time: Thur 6/29/2017 5:00:00 PM

End Date/Time: Thur 6/29/2017 5:30:00 PM

This meeting was requested by Liz Perera, Sierra Club.
Call-in:i Ex. 6 - Personal Privacy

Here’s the link for security if needed: Ex. 6 - Personal Privacy .. Please
include full name for security.

ED_0011318_00005193-00001
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From: Echols, Mabel E. EOP/OMB

Location: Room 9258 New Executive Office Building
Importance: Normal

Subject: E.O. 12866 Meeting on the Review of the Clean Power Plan
Start Date/Time: Mon 6/26/2017 6:00:00 PM

End Date/Time: Mon 6/26/2017 6:30:00 PM

This meeting was requested by Eugene Trisko, Attorney at Law on behalf of the International
Brotherhood of Electrical Workers, International Brotherhood of Boilermakers, United Mine Workers of
America, SMART- Transportation Division, and potentially 2-3 other groups.

Ca”_m:i Ex. 6 - Personal Privacy E’- COdEE Ex.6-Personal Privacy |

Here’s the link for security if needed:i Ex. 6 - Personal Privacy i

ED_0011318_00005225-00001
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From: Echols, Mabel E. EOP/OMB

Location: Room 9258 New Executive Office Building
Importance: Normal

Subject: E.O. 12866 Meeting on the Review of the Clean Power Plan
Start Date/Time: Thur 6/29/2017 5:00:00 PM

End Date/Time: Thur 6/29/2017 5:30:00 PM

This meeting was requested by Liz Perera, Sierra Club.

Call-ini EX. 6 - Personal Privacy |

Here's the link for security if needed: Ex. 6 - Personal Privacy iPlease
include full name for security.

ED_0011318_00005788-00001
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From: Echols, Mabel E. EOP/OMB

Location: Room 9258 New Executive Office Building
Importance: Normal

Subject: E.O. 12866 Meeting on the Review of the Clean Power Plan
Start Date/Time: Tue 7/11/2017 2:00:00 PM

End Date/Time: Tue 7/11/2017 2:30:00 PM

This meeting was requested by Ann Weeks,_ Clean Air Task Force.
call-in:i Ex. 6 - Personal Privacy

Here’s the Tink for security if needed: Ex. 6 - Personal Privacy Dlease
include full names.

ED_0011318_00005790-00001
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To: Pye Russell[prussell@mjbradley.com]

From: Pye Russell

Sent: Wed 5/24/2017 6:45:18 PM

Subject: M.J. Bradley & Associates Spring 2017 Issue Briefs
MJB&A IssueBriefs Spring2017.pdf

Attached please find MJB&A’s Spring 2017 Issue Briefs. Topics covered by these briefs include proposed
GHG and ciean energy reguiations in Massachusetts, the Energy independence Executive Order, the
California vehicle emissions standard waiver, and a review of the electric power industry in 2016.

MJB&A Issue Briefs

Spring 2017

Massachusetts Proposed Regulations under the Global Warming Solutions Act

On December 16, 2016, the Massachusetts Department of Environmental Protection (MassDEP)
proposed a number of regulations to achieve the state’s 2020 and 2050 greenhouse gas (GHG) emission
reduction targets set under the Global Warming Solutions Act (GWSA). These proposed regulations cap
GHG emissions from existing and new electric generating facilities; establish a Clean Energy Standard
(CES) for retail electricity sellers; establish new state vehicle fleet emission limits; establish new
regulations for methane leaks from the gas distribution system; and amend regulations for SFs from gas-
insulated switchgear. This issue brief focuses on the design of MassDEP’s proposed electric sector
regulations and explores some of the key questions from stakeholders.

Summary and Implications of Executive Order on Promoting Energy Independence and Economic
Growth

On March 28, 2017, President Trump signed the Executive Order “Promoting Energy Independence and
Economic Growth.” The Executive Order begins the process of unwinding the Obama Administration
climate rules, including the Clean Power Plan, the greenhouse gas (GHG) emissions standards for new
electric generation sources, and the oil and gas methane rules. The Executive Order provides discretion
to EPA, the Department of the Interior, and other agencies about how to approach the rules, saying the
agency should “suspend, revise, or rescind” the rules after reviewing them. This issue brief summarizes
key components of the Executive Order affecting the energy sector and potential implications.

California’s Light-Duty Vehicle Emissions Standards: The Clean Air Act Waiver, Standards
History, and Current Status

Under the Clean Air Act, California is permitted to set its own vehicle emissions standards so long as it
receives a waiver from the Environmental Protection Agency. California has done so regularly since the
1960s. However, it is unclear if the Trump Administration will continue to grant future waivers or review
prior ones. This issue brief provides background on the Clean Air Act vehicle emissions waiver and the

ED_001318B_00000447-00001
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recent California standards to which it has applied, including a waiver application denied under President
Bush when California first attempted to establish vehicle emissions standards for greenhouse gases. It
then describes recent developments in federal vehicle emissions standards and explores possible
implications for California’s program.

Electric Industry: 2016 Year in Review

In many respects, 2016 could simply be characterized as a year of continuing market trends; on-going
changes that have been reshaping the electric power sector in the United States for a decade or more.
This would include: (1) a continuing decline in coal-fired power generation; (2) steady growth in natural
gas-fired generation; (3) more renewables added to the system, including distributed resources; and (4)
limited growth in electricity demand across much of the country (with some notable exceptions). But more
than that, 2016 was also a year of major milestones, broken records, and a deepening sense that the
industry continues to undergo fundamental change. This article provides an overview of the past year in
the electric industry.

ED_001318B_00000447-00002
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Cc: Dunham, Sarah[Dunham.Sarah@epa.gov}; Atkinson, Emily[Atkinson.Emily@epa.gov]; Grace
Castro[grace.castro@worldarenagroup.comj

To: Drinkard, Andrea[Drinkard.Andrea@epa.gov]

From: Eloise Morgan

Sent: Mon 3/27/2017 5:50:22 PM
Subject: Re: EPA Representative for Power Experts, 14th June, Indianapolis

Hi Andrea
Glad it reached you. Look forward to hearing from you and thank you for the prompt response.

Kind Regards

Eloise

Eloise Morgan

Director, Head of International Energy Division
Direct: 404-287-0661

Office: 312-924-3730

Email:

eloise.morgan@worldarenagroup.com

Website: www.worldarenagroup.com

On Mar 27, 2017, at 9:47 PM, Drinkard, Andrea <Drinkard. Andrea@epa.gov> wrote:

Thanks, Eloise. | received your voicemail and we will discuss this internally. We’re
still in a bit of a transition period, but we’ll do our best to get back to you as soon as
possible.

From: Eloise Morgan [mailto:eloise. morgan@worldarenagroup.com]
Sent: Monday, March 27, 2017 1:00 PM
To: Drinkard, Andrea <Drinkard. Andrea@epa.gov>
Cc: Dunham, Sarah <Dunham.Sarah@epa.gov>; Atkinson, Emily
<Atkinson.Emily@epa.gov>; Grace Castro <grace.castro@worldarenagroup.com>
Subject: Re: EPA Representative for Power Experts, 14th June, Indianapolis

Dear Andrea
| hope you are well
Good Morning

I hope you are all well. | have left a voicemail this morning, but the first part cut and

not completely sure who would have received it. The number | called is:
202-564-1601

ED_001318B_00000961-00001
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| wanted to follow up on a representative from the EPA to open up the event

with a presentation and also be a part of a discussion panel on the morning

of day one. The discussion panel is made up of senior level representatives

from utilities and government and offer advice and information to questions
posed.

As a reminder, Janet McCabe was our previous speaker and of course no
longer in place. The event is centered around coal power plants and updates
to the Clean Power Plan will be a very important topic as the majority of the
audience are made up of utilities and government.

We are looking to upload the on-line program shortly and will value a
response at your earliest convenience

| look forward to the update
Kind Regards

Eloise

Eloise Morgan
Director, Head of International Energy Division
Direct: 404-287-0661
Office: 312-924-3730
Email:
eloise.morgan@worldarenagroup.com
Website: www.worldarenagroup.com

On Jan 30, 2017, at 7:13 PM, Drinkard, Andrea
<Drinkard.Andrea@epa.gov> wrote:

Hi Eloise,

Thanks so much for checking in. We're still working our way through the
transition so | don't have a response for you yet. Is there a "drop dead"”
date that | could keep in mind as we start getting up to speed with the
new administration?

Thanks!

ED_001318B_00000961-00002
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-Andrea-

From: Eloise Morgan [mailto:eloise.morgan@worldarenagroup.com]
Sent: Monday, January 30, 2017 10:11 AM
To: Drinkard, Andrea <Drinkard.Andrea@epa.qgov>
Cc: Dunham, Sarah <Dunham.Sarah@epa.qov>
Subject: Re: Invitation to Speak at Power Experts, 14th-15th June,
Indianapolis 2017

Dear Andrea

| hope you are well and had a great weekend. | wanted to follow up on
representation from the EPA as Janet had said decisions wouldn’t be
made until after the 20th Jan.

| look forward to following up with you further on this
Kind Regards

Eloise

Eloise Morgan
Director, Head of International Energy Division
Direct: 404-287-0661
Office: 312-924-3730
Email:
eloise.morgan@woridarenagroup.com
Website: www.worldarenagroup.com

On Jan 3, 2017, at 9:20 PM, McCabe, Janet <McCabe.Janet@epa.gov>
wrote:

Thank you for your invitation, Eloise. | will be leaving EPA this
month, so we will make sure this invitation gets conveyed to the
incoming Administration. Andrea Drinkard will be able to coordinate
that, but as you can imagine, decisions on invitations such as this
will be made after the transition.

Once again, thanks for your inclusion of EPA in this event.

ED_001318B_00000961-00003
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Janet McCabe

From: Eloise Morgan [mailto:eloise.morgan@worldarenagroup.com]
Sent: Tuesday, January 03, 2017 11:07 AM
To: McCabe, Janet <McCabe.Janet@epa.gov>
Cc: Drinkard, Andrea <Drinkard.Andrea@epa.gov>
Subject: Invitation to Speak at Power Experts, 15th-16th June,
Indianapolis 2017

Dear Ms McCabe

| hope that you are having a wonderful start to the New Year. |
wanted to contact you again early regarding the Power Experts Event
in Indianapolis and hope that you may be able to come back again
this year and open up the event with a presentation. This is a very
timely part of the year and a huge benefit to have the EPA involved
and supporting discussions taking place surrounding Coal Power
Plants and the Clean Power Plan and any other upcoming
regulations.

Power Experts will take place on the 15th-16th June in Indianapolis
2017 and | very much hope that we will have the pleasure to work
with you again this year

Kind Regards

Eloise

Eloise Morgan
Director, Head of International Energy Division
Direct: 404-287-0661
Office: 312-924-3730
Email:
eloise.morgan@worldarenagroup.com
Website: www.worldarenagroup.com

ED_001318B_00000961-00004
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To: Dylan Cors; Ex. 6 - Personal Privacy |
From: Dunham, Sarah

Sent: Fri 6/23/2017 1:03:33 PM

Subject: WaPo Opinion Piece

This is written by the guy who runs the Washington post weather blog I always follow.

https://www.washingtonpost.com/outlook/i-worked-on-the-epas-climate-change-website-its-
removal-is-a-declaration-of-war/2017/06/22/73510858-5697-11e7-a204-

By Jason Samenow June

Jason is the Washington Post’s weather editor and Capital Weather Gang's chief meteorologist.
He earned a master's degree in atmospheric science, and spent 10 years as a climate change
science analyst for the U.S. government. He holds the Digital Seal of Approval from the National
Weather Association.

This spring, political officials at the Environmental Protection Agency removed
the agency’s climate change website, one of the world’s top resources for
information on the science and effects of climate change.

To me, a scientist who managed this website for more than five years, its
removal signifies a declaration of war on climate science by EPA Administrator
Scott Pruitt. There can be no other interpretation. | draw this conclusion as a
meteorologist with a specialization in climate science and as an independent
voter who strives to keep my political and scientific views separate. | concede
that this specific issue is personal for me, given the countless hours | spent
working on the site. But it should be obvious to anyone how this senseless action
runs counter to principles of good governance and scientific integrity.

Some 20 years in the making, the breadth and quality of the website’s content
was remarkable. The site lasted through Democratic and Republican
administrations, partly because its information mirrored the findings of the
mainstream scientific community, including the National Academy of Sciences,
other federal agencies and the United Nations Intergovernmental Panel on
Climate Change. It “presented the current understanding of the science and
possible solutions in a fair and balanced way,” said Kerry Emanuel, a world-
renowned atmospheric scientist at MIT and a political conservative.

The site’s overarching conclusion, informed by these scientific organizations and
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reports, was that recent warming is largely a result of human activities,
specifically the burning of fossil fuels, which releases large amounts of carbon
dioxide into the atmosphere.

Yet Pruitt, a lawyer who has spent much of his career fighting climate change
mitigation efforts, decided that he knows more than the thousands of scientists

whnea dacadae nf wnrk ciinnarte thie ranchicinn Thaes oira hie warde ahniit the
VWIHIIVOW U vl w Wi VYW \JUPVUI W LW WWWIHIWVIVUWDIVLEE,. P il LAl W [liw? YV WL/ We CANNWUL LIS

impact of human activity: “| would not agree that it's a primary contributor to the
global warming that we see.” Pruitt has championed the administration’s decision
to exit the Paris climate agreement and called for a debate on the fundamentals
of the issue , even though there’s virtually no disagreement about it among
scientists. He then effectively cleansed the EPA’s Board of Scientific Counselors,
a steering committee for the agency’s research.

The EPA’s official line is that it is “updating” the climate change website to reflect
its new “priorities” under Pruitt and Trump. It has archived the old site but put
nothing in its place nor announced a timetable for “updating” it. Pruitt may not
accept mainstream climate science conclusions, but if he wanted to promote his
alternative views, a much more defensible and transparent action would have
been to leave the site up while posting his perspective as well. Instead, one of
the world’s best climate science sites has vanished.

In its heyday in the early 2000s, if you Googled “climate change” or “global
warming,” the EPA’s site was the first hit. The site not only presented climate
science , it was also a portal to data on warming’s effects and greenhouse gas
emissions, along with guidance and tools to help people, municipalities and
states reduce their carbon footprints. It included a vibrant kids’ site treasured by
educators, featuring interactive teaching tools and videos, which was also taken
down.

While the George W. Bush administration attempted to exert some control over
the site, it was never so drastic. For example, when Bush’s political appointees
filed into the EPA in 2001 — coinciding with when | began managing the site —
updates to the website were put on hold for several months. For a while, we were
permitted to update only one page a month, which first went through an onerous
White House review process. As the site contained several hundred pages of
content at that time, this was effectively a “let it rot” policy. But at least the site
wasn’t trashed.

During Bush’s second term, the constraints on updating were lifted, and we
resumed regularly posting new material. That carried on through the Obama
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administration (I left the EPA in 2010 to join The Washington Post).

To be perfectly clear, it is any administration’s prerogative to revise or archive
Web pages that relate to policies and programs it is no longer pursuing. For
example, Pruitt’s move to archive material on the Obama administration’s Clean
Power Plan was totally justified; the Trump administration has shelved the

policy.

But there is no justification for political interference with authoritative, carefully
vetted scientific information. Neither the National Oceanic and Atmospheric
Administration nor NASA has altered its online climate science content — which
is not substantively different than material on the EPA’s site. They are not
currently run by political appointees.

It is refreshing that governments in several cities,
including Chicago, Boston and San Francisco , have published replica versions
of the EPA’s now-defunct site to keep it alive.

Pruitt’s order to delete the site feels purely spiteful, as if he simply couldn’t abide
knowing that the agency he leads was publishing information he doesn’t believe.
But science is not about belief — it's about evidence. And of all people, the head
of the EPA should have the utmost respect for this evidence and its transparent
communication. Pruitt’s choice to destroy carefully vetted scientific information
rather than preserve it is a reckless and dangerous abdication of his
responsibility.

Erin Birgfeld
Communications Director

Office of Transportation and Air Quality

U.S. EPA

202-564-6741 (work)

202-255-4434 (cell)

ED_001318B_00001349-00003



EPA-HQ-2017-10384

Work Schedule:
8-6 M,T,Th

8-2:30 W.F
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From: Dravis, Samantha
Location: 3500 WJCN
Importance: Normal

2

Subject: Review of the CPP NPRM- Call:i Ex 6 - Personal Privacy iCodg:} s -raremiervs
Start Date/Time: Thur 8/24/2017 6:00:00 PM
End Date/Time: Thur 8/24/2017 7:00:00 PM

ParthIpant Code Ex. 6 - Personal Privacy

Please direct any changes or questions to kime.robin@epa.gov. Thank you
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From: Dravis, Samantha
Location: 3500 WJCN
Importance: Normal e —

Subject: Review of the CPP NPRM- Call: : Ex. 6 - Personal Privacy E Code: i Ex. 6 - Personal Privacy
Start Date/Time: Thur 8/24/2017 6:00:00 PM
End Date/Time: Thur 8/24/2017 7:00:00 PM

Please direct any changes or questions to kime.robin@epa.gov. Thank you
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From: Kime, Robin
Location: 3500 WJCN
Importance: Normal

Subject: Review of the CPP NPRM- Call:E Ex. 6 - Personal F’”"acyi Code:! Ex. 8 - Personal Privacy
Start Date/Time: Thur 8/24/2017 6:00:00 PM
End Date/Time: Thur 8/24/2017 7:00:00 PM

Please direct any changes or questions to kime.robin@epa.gov. Thank you
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From: Kime, Robin
Location: 3500 WJCN
Importance: Normal i

Subject: Review of the CPP NPRM- Cal|:5 Ex. 6 - Personal Privacy E Code: EXx. 6 - Personal Privacy
Start Date/Time: Thur 8/24/2017 5:00:00 PM
End Date/Time: Thur 8/24/2017 6:00:00 PM

Please direct any changes or questions to kime.robin@epa.gov. Thank you
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From: Dravis, Samantha
Location: 3500 WJCN
Importance: Normal

+ | Ex.6-Personal Privacy Part‘C|pant Code Ex. 6 - Personal | Privacy

Start Date/Time: Thur 8/24/2017 6:00:00 PM
End Date/Time: Thur 8/24/2017 7:00:00 PM

Please direct any changes or questions to kime.robin@epa.gov. Thank you
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To: Dravis, Samantha[dravis.samantha@epa.govl]; Gunasekara,
Mandy[Gunasekara.Mandy@epa.gov]; Bolen, Brittany[bolen.brittany@epa.gov}; Schwab,
Justin[schwab.justin@epa.gov}; Fotouhi, David[fotouhi.david@epa.gov]; Catanzaro, Michael J.
EOP/WHC Ex. 6 - Personal Privacy i McGartland, Al[McGartland. Al@epa.gov]; Tsirigotis,
Peter[Tsirigotis.Peter@epa.gov]; Sasser, Erika[Sasser.Erika@epa.gov]; Harvey,
Reid[Harvey.Reid@epa.gov}; Culligan, Kevin[Culligan.Kevin@epa.gov]}

Cc: Dominguez, Alexander[dominguez.alexander@epa.govl; Inge,

Carolyn[lnge Carolyn@epa gov; Patrick, Monique[Patrick.Monique@epa.govl; Durham,

fmdmalin Intalin/AManma ~

N ~r
Ncuqnclum Ildl 1. l‘ldldllcbcpd QUVJ

From: Szabo, Aaron L. EOP/OMB
Sent: Thur 8/24/2017 6:04:57 PM _ _
Subject: RE: Review of the CPP NPRM- Call: Ex. 6 - Personal Privacy !

All,

We are trying to dial but the number does not appear to be working, does someone have a different
number for us to use?

Aaron L. Szabo
Policy Analyst
Office of Information and Regulatory Affairs
Office of Management and Budget
202-395-3621

Ex. 6 - Personal Privacy

From: Dravis, Samantha [mailto:dravis.samantha@epa.gov]

Sent: Tuesday, August 22, 2017 10:04 AM

To: Dravis, Samantha; Gunasekara, Mandy; Bolen, Brittany; Schwab, Justin; Fotouhi, David; Catanzaro,
Michael J. EOP/WHO; McGartland, Al; Tsirigotis, Peter; Sasser, Erika; Szabo, Aaron L. EOP/OMB; Harvey,
Reid; Culligan, Kevin

Cc: Dominguez, Alexander; Inge, Carolyn; Patrick, Monique; Durham, Natalie

Subject: Review of the CPP NPRM- Call:i Ex. 6 - Personal Privacy :

When: Thursday, August 24, 2017 2:00 PM 3:00 PM (UTC-05:00) Eastern Time (US & Canada).

Where: 3500 WICN

Please direct any changes or questions to kime.robin@epa.gov. Thank you
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To: Pye Russell[prussell@mjbradley.com]

From: Pye Russell

Sent: Wed 5/24/2017 6:44:37 PM

Subject: M.J. Bradley & Associates Spring 2017 Issue Briefs
MJB&A IssueBriefs Spring2017.pdf

Attached please find MJB&A’s Spring 2017 Issue Briefs. Topics covered by these briefs include proposed
GHG and ciean energy reguiations in Massachusetts, the Energy independence Executive Order, the
California vehicle emissions standard waiver, and a review of the electric power industry in 2016.

MJB&A Issue Briefs

Spring 2017

Massachusetts Proposed Regulations under the Global Warming Solutions Act

On December 16, 2016, the Massachusetts Department of Environmental Protection (MassDEP)
proposed a number of regulations to achieve the state’s 2020 and 2050 greenhouse gas (GHG) emission
reduction targets set under the Global Warming Solutions Act (GWSA). These proposed regulations cap
GHG emissions from existing and new electric generating facilities; establish a Clean Energy Standard
(CES) for retail electricity sellers; establish new state vehicle fleet emission limits; establish new
regulations for methane leaks from the gas distribution system; and amend regulations for SFs from gas-
insulated switchgear. This issue brief focuses on the design of MassDEP’s proposed electric sector
regulations and explores some of the key questions from stakeholders.

Summary and Implications of Executive Order on Promoting Energy Independence and Economic
Growth

On March 28, 2017, President Trump signed the Executive Order “Promoting Energy Independence and
Economic Growth.” The Executive Order begins the process of unwinding the Obama Administration
climate rules, including the Clean Power Plan, the greenhouse gas (GHG) emissions standards for new
electric generation sources, and the oil and gas methane rules. The Executive Order provides discretion
to EPA, the Department of the Interior, and other agencies about how to approach the rules, saying the
agency should “suspend, revise, or rescind” the rules after reviewing them. This issue brief summarizes
key components of the Executive Order affecting the energy sector and potential implications.

California’s Light-Duty Vehicle Emissions Standards: The Clean Air Act Waiver, Standards
History, and Current Status

Under the Clean Air Act, California is permitted to set its own vehicle emissions standards so long as it
receives a waiver from the Environmental Protection Agency. California has done so regularly since the
1960s. However, it is unclear if the Trump Administration will continue to grant future waivers or review
prior ones. This issue brief provides background on the Clean Air Act vehicle emissions waiver and the
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recent California standards to which it has applied, including a waiver application denied under President
Bush when California first attempted to establish vehicle emissions standards for greenhouse gases. It
then describes recent developments in federal vehicle emissions standards and explores possible
implications for California’s program.

Electric Industry: 2016 Year in Review

In many respects, 2016 could simply be characterized as a year of continuing market trends; on-going
changes that have been reshaping the electric power sector in the United States for a decade or more.
This would include: (1) a continuing decline in coal-fired power generation; (2) steady growth in natural
gas-fired generation; (3) more renewables added to the system, including distributed resources; and (4)
limited growth in electricity demand across much of the country (with some notable exceptions). But more
than that, 2016 was also a year of major milestones, broken records, and a deepening sense that the
industry continues to undergo fundamental change. This article provides an overview of the past year in
the electric industry.
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To: Knapp, Kristien[Knapp.Kristien@epa.gov]; Hostetler, Eric (ENRD)[Eric.Hostetler@usdoj.gov};
Drinkard, Andrea[Drinkard.Andrea@epa.gov}
Cc: Tsirigotis, Peter[Tsirigotis.Peter@epa.govl; Eck, Janet[Eck.Janet@epa.gov]; Schmidt,

Lorie[Schmidt.Lorie@epa.govl; Zenick, Elliott{Zenick.Elliott@epa.govl; Henigin,
Mary[Henigin.Mary@epa.gov]; Rush, Alan[Rush.Alan@epa.gov]

From: Jordan, Scott

Sent: Tue 3/28/2017 6:37:17 PM

Subject: Re: Getting Signed EO and FR Notices to DOJ?

Thanks!

Scott Jordan
Air and Radiation Law Office
Office of General Counsel

202-564-7508

From: Knapp, Kristien

Sent: Tuesday, March 28, 2017 2:36 PM

To: Hostetler, Eric (ENRD); Jordan, Scott; Drinkard, Andrea

Cc: Tsirigotis, Peter; Eck, Janet; Schmidt, Lorie; Zenick, Elliott; Henigin, Mary; Rush, Alan
Subject: RE: Getting Signed EO and FR Notices to DOJ?

| should be able to PDF and send around, as soon as | get the signed documents back.

From: Hostetler, Eric (ENRD) [mailto:Eric.Hostetler@usdoj.gov]

Sent: Tuesday, March 28, 2017 2:28 PM

To: Jordan, Scott <Jordan.Scott@epa.gov>; Drinkard, Andrea <Drinkard. Andrea@epa.gov>
Cc: Tsirigotis, Peter <Tsirigotis.Peter@epa.gov>; Eck, Janet <Eck.Janet@epa.gov>; Schmidt,
Lorie <Schmidt.Lorie@epa.gov>; Zenick, Elliott <Zenick Elliott@epa.gov>; Henigin, Mary
<Henigin.Mary@epa.gov>; Rush, Alan <Rush.Alan@epa.gov>; Knapp, Kristien
<Knapp.Kristien@epa.gov>

Subject: RE: Getting Signed EO and FR Notices to DOJ?

Yes, we will need pdfs of the fully signed documents.

Thanks,
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Eric

From: Jordan, Scott [mailto:Jordan.Scott@epa.gov]

Sent: Tuesday, March 28, 2017 2:21 PM

To: Drinkard, Andrea <Drinkard. Andrea@epa.gov>

Ce: Hostetler, Eric (ENRD) <EHostetler@ENRD.USDQJ.GOV>; Tsirigotis, Peter
<Tsirigotis. Peter@epa.gov>; Eck, Janet <Eck.Janet@epa.gov>; Schmidt, Lorie
<Schmidt.Lorie@epa.gov>; Zenick, Elliott <Zenick Ellioft@epa.gov>; Henigin, Mary
<Henigin.Mary@epa.gov>; Rush, Alan <Rush. Alan@epa.qov>; Knapp, Kristien
<Knapp.Kristien@epa.gov>

Subject: Re: Getting Signed EO and FR Nofices to DOJ?

DOJ will need to attach copies of the full signed documents. Would it be possible to
create PDFs of the full EO and FR notices after they are signed? | know this is
burdensome when we are signing 100+ page rules, but these are short documents, so |
am hoping that won't be too burdensome and would not take long.

(Eric - If you see another option, please let us know. For example, if we sent you
unsigned versions that had the exact same pagination as what will be signed, and then
sent you the page with the signature, would that work? My concern is that if there is
some last minute re-pagination, then the signed page will not match the other pages
that you have.)

Scott Jordan
Air and Radiation Law Office
Office of General Counsel

202-564-7508
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From: Drinkard, Andrea

Sent: Tuesday, March 28, 2017 2:12 PM

To: Jordan, Scott

Cc: Hostetler, Eric (ENRD); Tsirigotis, Peter; Eck, Janet; Schmidt, Lorie; Zenick, Elliott; Henigin,

A Ao 1 2 g 2 s o
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Subject: Re: Getting Signed EO and FR Nofices to DOJ?

| assume you need the PDF of the signature page, so I'm adding Mary, Alan and
Kristien who can help get this to you as soon after. I'm not sure exactly when we will get
them up on the web. If you just need the pre pub version we can send that now.

Sent from my iPhone

On Mar 28, 2017, at 2:06 PM, Jordan, Scott <Jordan.Scolt@epa.gov> wrote:

Andrea -

Are you aware of plans to post or distribute the signed EO and FR Notices after
they are signed this afternoon?

Ex. 5 - Deliberative Process

Ideally, we would get the signed EO and FR notices in PDF, and then we could
email them to DOJ.

Thanks,

Scott Jordan

Air and Radiation Law Office
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Office of General Counsel

202-564-7508

From: Jordan, Scott

Sent: Tuesday, March 28, 2017 1:59 PM

To: Hostetler, Eric (ENRD); Tsirigotis, Peter; Eck, Janet, Schmidt, Lorie; Zenick, Elliott
Subject: Getting Signed EO and FR Notices to DOJ?

Ex. 5 - Deliberative Process

Is anyone aware of a plan to get signed copies to DOJ?

Ideally, we get signed copies in PDF, which we then can email to DOJ.

Scott Jordan

Air and Radiation Law Office

Office of General Counsel

202-564-7508
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To: Drinkard, Andrea[Drinkard.Andrea@epa.gov}; Jordan, Scott[Jordan.Scott@epa.gov]

Cc: Hostetler, Eric (ENRD)[Eric.Hostetler@usdoj.gov]; Tsirigotis, Peter[Tsirigotis.Peter@epa.govi;

Schmidt, Lorie[Schmidt.Lorie@epa.govl; Zenick, Elliott{Zenick.Elliott@epa.govl; Henigin,

Mary[Henigin.Mary@epa.gov]; Rush, Alan[Rush.Alan@epa.gov]; Knapp,

Kristien[Knapp.Kristien@epa.gov]; Lewis, Josh[Lewis.Josh@epa.gov]; Cyran,

Carissa[Cyran.Carissa@epa.gov]

From: Eck, Janet

Sent: Tue 3/28/2017 6:26:41 PM
(=119}

O uabnin At DE. Mattin~ Qinnaa~ EMN
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If the AO puts the signed versions into CMS today, | will be able to pull the pdf versions out.
However, this doesn’t always happen immediately. Thanks.

From: Drinkard, Andrea

Sent: Tuesday, March 28, 2017 2:25 PM

To: Jordan, Scott <Jordan.Scott@epa.gov>

Cc: Hostetler, Eric (ENRD) <Eric.Hostetler@usdoj.gov>; Tsirigotis, Peter
<Tsirigotis.Peter@epa.gov>; Eck, Janet <Eck.Janet@epa.gov>; Schmidt, Lorie
<Schmidt.Lorie@epa.gov>; Zenick, Elliott <Zenick.Elliott@epa.gov>; Henigin, Mary
<Henigin.Mary@epa.gov>; Rush, Alan <Rush.Alan@epa.gov>; Knapp, Kristien
<Knapp.Kristien@epa.gov>; Lewis, Josh <Lewis.Josh@epa.gov>; Cyran, Carissa
<Cyran.Carissa@epa.gov>

Subject: Re: Getting Signed EO and FR Notices to DOJ?

I'm deferring to WOPs and Kristien. I'm adding Josh and Carissa. I should have added them
originally.

Sent from my iPhone

On Mar 28, 2017, at 2:20 PM, Jordan, Scott <Jordan.Scott@epa.gov> wrote:

DOJ will need to attach copies of the full signed documents. Would it be possible
to create PDFs of the full EO and FR notices after they are signed? | know this is
burdensome when we are signing 100+ page rules, but these are short documents,
so | am hoping that won't be too burdensome and would not take long.

(Eric - If you see another option, please let us know. For example, if we sent you
unsigned versions that had the exact same pagination as what will be signed, and
then sent you the page with the signature, would that work? My concern is that if
there is some last minute re-pagination, then the signed page will not match the
other pages that you have.)
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Scott Jordan
Air and Radiation Law Office
Office of General Counsel

202-564-7508

From: Drinkard, Andrea

Sent: Tuesday, March 28, 2017 2:12 PM

To: Jordan, Scott

Cc: Hostetler, Eric (ENRD); Tsirigotis, Peter; Eck, Janet; Schmidt, Lorie; Zenick, Elliott;
Henigin, Mary; Rush, Alan; Knapp, Kristien

Subject: Re: Getting Signed EO and FR Notices to DOJ?

| assume you need the PDF of the signature page, so I'm adding Mary, Alan and
Kristien who can help get this to you as soon after. I'm not sure exactly when we
will get them up on the web. If you just need the pre pub version we can send that
now.

Sent from my iPhone

On Mar 28, 2017, at 2:06 PM, Jordan, Scott <Jordan.Scott@epa.gov> wrote:

Andrea -

Are you aware of plans to post or distribute the signed EO and FR Notices
after they are signed this afternoon?

Ex. 5 - Deliberative Process
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Ideally, we would get the signed EO and FR notices in PDF, and then we could
email them to DOJ.

Thanks,

Scott Jordan
Air and Radiation Law Office
Office of General Counsel

202-564-7508

From: Jordan, Scott

Sent: Tuesday, March 28, 2017 1:59 PM

To: Hostetler, Eric (ENRD); Tsirigotis, Peter; Eck, Janet; Schmidt, Lorie; Zenick, Elliott
Subject: Getting Signed EO and FR Notices to DOJ?

Ex. 5 - Deliberative Process

Is anyone aware of a plan to get signed copies to DOJ?

Ideally, we get signed copies in PDF, which we then can email to DOJ.

Scott Jordan

Air and Radiation Law Office

Office of General Counsel
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202-564-7508
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To: Holmstead, Jeff[jeff.hoimstead@bracewell.com]
From: Tsirigotis, Peter

Sent: Tue 8/8/2017 9:00:00 PM

Subject: Re: Hoping for a meeting

Hi Jeff. Ex. 6 - Personal Privacy

Let's count on meeting in DC late on August 30. I'll be up there.

On Aug 8, 2017, at 4:44 PM, Holmstead, Jeff <jeff holmstead@bracewell.com> wrote:

Ex. 6 - Personal Privacy

Any chance you might be available for a meeting on August 31*? Barbara Walz
from Tri-State will be in DC on the 30", and I was hoping that she I and might be
able to pay you a visit on the 31°. If it works for you, a morning meeting would be
best, but we could do it any time that day. Or, if you happen to be in DC on the 30",
we could meet with you late in the day or even for dinner if you’re free.

As you think about the possibility of a new NSPS for coal-fired EGUs and a CPP
replacement rule, we’d like to talk with you about Tri-State’s Holcomb 2 project,
whose PSD permit was recently upheld by the Kansas Supreme Court.

Please let me know if you would be available for a meeting on the 30™ (in DC ) or
the 31 (in DC or RTP).

Thanks,

Jeff

JEFF HOLMSTEAD
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Partner
ieff.holmstead@bracewell.com
T:+1.202.828.5852 | F: +1.800.404.3970

BRACEWELL LLP
2001 M Street NW, Suite 900 | Washington, D.C. | 20036-3310
bracewell.com | profile | download v-card

CONFIDENTIALITY STATEMENT

This message is sent by a law firm and may contain information that is privileged or
confidential. If you received this transmission in error, please notify the sender by reply e-
mail and delete the message and any attachments.
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To: Tsirigotis, Peter{Tsirigotis.Peter@epa.gov]; Harvey, Reid[Harvey.Reid@epa.gov]; Page,
Steve[Page.Steve@epa.gov]

Cc: Field, Andrea[afield@hunton.com}; Jaber, Makram[mjaber@hunton.com]}

From: Knudsen, Andrew D.

Sent: Fri 5/12/2017 7:59:26 PM

Subject: Comments of Utility Air Regulatory Group, Docket No. EPA-HQ-OA-2017-0190
UARGcommenis051217-c.pdf

Exhibits1to3-c.pdf

Dear Sirs,

Attached is a courtesy copy of the Utility Air Regulatory Group’s comments responding to
EPA’s request for input on its evaluation of existing regulations pursuant to Executive Order
13777. These comments have also been filed in Docket No. EPA-HQ-OA-2017-0190 on
www.regulations.gov. If you have any questions about this matter, please contact Andrea Field
at (202) 955-1558 or aficld@hunton.com.

Sincerely,

Andrew Knudsen

HUN N+ Andrew Knudsen
WILLIAMS

Associate

aknudsen@hunton.com
p 202.955.1640

bio | vCard

Hunton & Williams LLP
2200 Pennsylvania Avenue, NW
Washington, DC 20037

hunton.com
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EXHIBIT 1
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BEFORE THE ADMINISTRATOR OF THE
UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

Protection of Visibility: Amendments to

Requirements for State Plans; Final Rule. Docket No. EPA-HQ-OAR-2015-0531
82 Fed. Reg. 3078 (Jan. 10, 2017)

PETITION OF THE UTILITY AIR REGULATORY GROUP
TO THE ADMINISTRATOR OF THE UNITED STATES
ENVIRONMENTAL PROTECTION AGENCY FOR PARTIAL
ADMINISTRATIVE RECONSIDERATION OF THE FINAL RULE

Norman W. Fichthorn

Aaron M. Flynn

HUNTON & WILLIAMS LLP

2200 Pennsylvania Avenue, N.W.
Washington, DC 20037

(202) 955-1500

Counsel for the

Utility Air Regulatory Group
Dated: March 13, 2017
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PETITION OF THE UTILITY AIR REGULATORY GROUP
TO THE ADMINISTRATOR OF THE UNITED STATES
ENVIRONMENTAL PROTECTION AGENCY FOR PARTIAL
ADMINISTRATIVE RECONSIDERATION OF THE FINAL RULE

Pursuant to section 4(d) of the Administrative Procedure Act (“APA”), 5 U.S.C. § 553(¢),
and, to the extent it may be applicable and relevant, section 307(d)(7)(B) of the Clean Air Act
(“CAA” or “Act”), 42 U.S.C. § 7607(d)(7)(B), the Utility Air Regulatory Group (“UARG”)"
hereby respectfully petitions the Administrator of the United States Environmental Protection
Agency (“EPA” or “Agency”) to reconsider certain provisions of the final rule entitled
“Protection of Visibility: Amendments to Requirements for State Plans” (hereinafter “Rule”),
published at 82 Fed. Reg. 3078 (Jan. 10, 2017), which Administrator Gina McCarthy made
effective immediately upon the Rule’s publication in the Federal Register, thereby evading
normal review by the current Administration. Specifically, UARG requests that EPA reconsider
provisions of the Rule that address certain aspects of:

» EPA’s views on the CAA’s requirements for cooperative federalism and states’
prerogatives in developing, and receiving EPA approval of, their implementation
plans under the Act;

* The relationship between long-term strategies (“LTSs”) and reasonable progress
goals (“RPGs”) and visibility-improvement state implementation plans (“SIPs”);

+ States” LTS obligations;

* Modifications to methods for determining the set of days used to track progress
toward natural visibility conditions to account for natural visibility-impairing
events such as wildfires and dust storms;

+ States’ authority and discretion to account for effects on visibility from
anthropogenic emission sources located outside the United States and from
prescribed fires;

* Modifications related to the timing and form of regional haze progress reports;
and

+ Revisions to the “reasonably attributable visibility impairment” (“RAVI”)
provisions of the Regional Haze Rules (“RHR”).

In addition, the preamble to the Rule contains statements that do not accurately reflect
provisions of the CAA or that otherwise misstate important facts relevant to implementation of

" UARG is a not-for-profit association of individual electric generating companies and national
trade associations. The vast majority of electric energy in the United States is generated by
individual members of UARG or other members of UARG’s trade association members. UARG
participates on behalf of certain of its members collectively in CAA administrative proceedings
that affect electric generators and in litigation arising from those proceedings.
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the Act’s visibility protection program. UARG respectfully requests that EPA, on
reconsideration, correct and clarify these misstatements.

The Rule also effects a one-time adjustment of the due date for the next periodic regional
haze SIP revisions by extending the previous deadline of July 31, 2018, by three years, to July
31,2021. EPA provided a thorough and reasonable justification for that modification, see 82
Fed. Reg. at 3080, 3116-18, which UARG believes is both warranted and highly beneficial, for
the reasons EPA gave.” Moreover, EPA has full legal authority to make this adjustment; nothing
in the CAA limits EPA’s ability to extend this SIP submittal date. Accordingly, UARG does not
seek reconsideration of this element of the Rule, which EPA should retain.

Reconsideration of certain other specific aspects of the Rule, as discussed below, is
especially warranted due to the highly unusual procedural posture of the Rule. Unlike every
other significant, nationally applicable CAA visibility-program rule of which UARG is aware—
including rules promulgated by EPA under administrations of both political parties—this Rule,
as published in the Federal Register, was, uniquely, given an immediate effective date of January
10, 2017, the same date it was published in the Federal Register. Cf. 71 Fed. Reg. 60,612 (Oct.
13, 2006) (60-day effective date after Federal Register publication date); 70 Fed. Reg. 39,104
(July 6, 2005) (same); 64 Fed. Reg. 35,714 (July 1, 1999) (same); 45 Fed. Reg. 80,084 (Dec. 2,
1980) (30-day effective date after Federal Register publication date). This historically
unprecedented immediate effective date is a clear change from the as-signed version of the Rule,
which former Administrator McCarthy signed on December 14, 2016, and which provided that
the Rule would become effective 30 days after the date of its publication in the Federal Register.
See Attachment 1 hereto, page 2. That is the usual course of action for significant EPA rules
under the CAA like the rule at issue here.

Yet in the final rule as published in the Federal Register on January 10, 2017, former
Administrator McCarthy—without even acknowledging the effective-date alteration from the
final rule that she signed’—purported to make the Rule effective immediately upon publication.
The former Administrator also added new language to the published version of the Rule—
language that did not appear in the rule she signed—purporting to justify EPA’s novel decision
to establish an immediate effective date. The preamble of the published Rule observes that the
APA authorizes “an effective date less than 30 days after publication for a rule that ‘grants or
recognizes an exemption or relieves a restriction.”” 82 Fed. Reg. at 3079. Administrator

* In addition, the substantial regulatory revisions made by the Rule raise a wide range of
questions and create uncertainties that states will need considerable additional time to address
and resolve as they prepare SIPs for the second regional haze planning period. Further potential
changes to the Rule, resulting from this petition for reconsideration or from petitions for review
of the Rule that have been filed in the U.S. Court of Appeals for the D.C. Circuit, State of Texas,
etal v. EPA,No. 17-1021 (D.C. Cir.), are additional factors supporting EPA’s rulemaking
determination to give states more time to develop and submit regional haze SIPs for the second
planning period.

* That omission itself was misleading to members of the public, who may generally have been

unaware that the rule as signed provided for an effective date 30 days after the rule’s publication
in the Federal Register.
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McCarthy further stated that the three-year SIP-deadline extension—from July 2018 to July
2021—that is provided by the Rule “is comparable to the grant of an exemption or relief from a
restriction because it provides more time for states to meet a regulatory requirement” and, for
that reason, EPA asserted that it believed it was reasonable to establish an immediate effective
date. Id.

This putative rationale was, however, disingenuous. The reason for an immediate
effective date when rules grant exemptions or relieve restrictions is to make the exemption or
relief immediately available, where appropriate. Here, the relief provided by the Rule would not
have been affected in the least by retaining the 30-day effective date that the as-signed Rule
established because, in the absence of the Rule’s SIP-submittal deadline extension, the SIP-
submittal deadline still would not occur until July 31, 2018, more than a year and a half after the
Rule’s publication date. Moreover, EPA did not even attempt to offer an explanation as to why
the remainder of the Rule required or warranted an immediate effective date.

In fact, it is obvious that the real reason for the unacknowledged effective-date alteration
was to circumvent the normal and proper regulatory review process that was initiated at the
beginning of the current Administration (and that is still under way), a process that has been
much the same as the review process that occurred at the beginning of the two preceding
administrations (including the administration in which Administrator McCarthy served). By the
time the Rule was ready to be published in the Federal Register, it was clear it would not be
published more than 30 days before the President’s inauguration—and thus, in the normal
course, would have become subject to a regulatory freeze similar to those established by
previous incoming administrations and similar to the freeze that in fact the current
Administration put in place on January 20, 2017.* Moreover, all of the purported justifications
that EPA stated in the preamble to the January 10, 2017 as-published Rule for making the Rule
immediately effective were not any less applicable to the as-signed December 14 final rule than
they were to the Rule as published. Thus, the only plausible reason for the effective-date
change in the published Rule was to evade the current Administration’s normal regulatory
review.

Accordingly, in light of this highly irregular effective-date alteration designed to
circumvent the normal administrative review process to which other EPA regulatory actions
issued under the previous administration were (and are) subject, UARG respectfully submits
that it is especially important for EPA to grant this petition to allow thorough review of the Rule

4 See Memorandum from Reince Priebus, Assistant to the President and Chief of Staff, to the
Heads of Executive Departments and Agencies, “Regulatory Freeze Pending Review” (Jan. 20,
2017), published in 82 Fed. Reg. 8346 (Jan. 24, 2017); see also EPA Final Rule, Delay of
Effective Date for 30 Final Regulations Published by the Environmental Protection Agency
Between October 28, 2016 and January 17, 2017, 82 Fed. Reg. 8499, 8500-01 (Jan. 26, 2017)
(including a list of EPA rules whose effective dates did not occur by January 20, 2017, and
whose effectiveness was therefore deferred until at least March 21, 2017).
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and to reconsider and revise, as appropriate, pertinent provisions of the Rule as described in this
.. 5
petition.

L Cooperative Federalism

The Rule’s preamble discusses cooperative federalism and EPA’s role in relation to the
states in implementing the visibility program. /d. at 3090. In that discussion, EPA asserts that
the holding of the U.S. Court of Appealis for the Fifth Circuit that EPA’s role in reviewing
regional haze SIPs is “ministerial,” Texas v. EPA, 829 F.3d 405, 411, 428 (5th Cir. 2016), is
erroneous, and EPA further suggests that the D.C. Circuit’s decision in American Corn Growers
Association v. EPA, 291 F.3d 1 (D.C. Cir. 2002) (“Corn Growers”), does not require EPA

deference to state policy decisions. That preamble discussion is incorrect.

The CAA, the 1999 RHR, the 2005 and 2006 revisions to those rules, EPA’s BART
Guidelines, and the D.C. Circuit’s decision in Corn Growers all emphasize state primacy in
implementing the regional haze program. Contrary to these legally binding authorities, however,
EPA has often failed, during the past eight years, to adhere to the state primacy principle when it
has reviewed regional haze SIPs. EPA instead often invoked a vague “reasonableness” standard
that it used to second-guess state policy decisions and to substitute EPA’s own policy choices.
EPA frequently did this by resorting to narrow readings of the RHR and the BART Guidelines.
For instance, it repeatedly insisted on state adherence to EPA’s Control Cost Manual (“Manual’)
even though the Manual is not a rule and the RHR and Guidelines properly make clear that the
Manual is simply one option for states to use when they evaluate costs of emission controls.
EPA also repeatedly insisted on its preferred approach to assessing visibility impacts, favoring a
cumulative deciview (“dv”) assessment. By improperly claiming that these and other analytical
methods are regulatory requirements and not merely options for states to consider, EPA has
determined that numerous regional haze SIPs are, in its view, “unreasonable” and, on that basis,
disapproved them, replacing what in fact were reasonable and lawful state determinations with
more costly emission control requirements in EPA-imposed federal implementation plans
(“FIPs™).

EPA now has an opportunity to correct its recent misuse of the regional haze program.
On reconsideration, the Agency should revise the Rule to clearly emphasize state decision-
making authority and to remove language that EPA has improperly used to limit state discretion.

11. The Relationship Between RPGs and a State’s LTS

The Rule includes what EPA terms a “clarification” of the relationship between RPGs
and a state’s LTS. 82 Fed. Reg. at 3090-96. Under EPA’s interpretation, states must first
determine the measures to be included in an LTS based on an assessment of the reasonable
progress factors and only then calculate the RPGs that would result from implementing those
measures. EPA claims this is its longstanding position and that this position is consistent with its
2007 “Guidance for Setting Reasonable Progress Goals Under the Regional Haze Program”
(“2007 Guidance™). Id. at 3092. That is not the case. As UARG explained in its comments on

> UARG may supplement this petition for partial administrative reconsideration in the future
based on further review of information in EPA’s regulatory docket or otherwise.
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the proposed version of the Rule,® this position was formulated and stated for the first time in
EPA’s January 5, 2016 regional haze rule for Texas and Oklahoma. 79 Fed. Reg. 74,818 (Dec.
16, 2014) (proposed rule); 81 Fed. Reg. 296 (Jan. 5, 2016) (final rule). EPA’s position, in fact,
contradicts the 2007 Guidance, as the attached UARG Comments discuss.

EPA’s position as stated in the Rule’s preamble is also inconsistent with the D.C.
Circuit’s decision in Corn Growers. The D.C. Circuit explained that EPA’s 1999 RHR provides
that “the determination of what specific control measures must be implemented ‘can only be
made by a State once it has conducted the necessary technical analyses of emissions, air quality,
and the other factors that go into determining reasonable progress.”” Corn Growers, 291 F.3d at
4 (quoting 64 Fed. Reg. at 35,721 (July 1, 1999)). In fact, EPA’s position as stated in the Rule’s
preamble is inconsistent even with its own articulation of the relationship between RPGs and
LTSs as recently as March 2, 2017, when EPA published a proposed rule to address interstate
visibility transport SIP requirements for Tennessee. In that proposed rule, which was signed on
February 21, 2017, EPA referred to states’ reliance on emission limitation measures “as . . .
element[s] of a long-term strategy for achieving their reasonable progress goals” and noted that
the LTS is to be designed to be “sufficient to achieve the state-adopted reasonable progress
goals.” 82 Fed. Reg. 12,328, 12,332 (Mar. 2, 2017) (emphasis added). In other words, properly
understood, the existing rules have long called on—or, at the very least, permitted—states to set
RPGs first and then to develop LTSs that are “sufficient to achieve” the RPGs, as reflected in
these EPA statements in this March 2, 2017 proposed rule.

As aresult, the Rule’s purported clarification of the relationship between RPGs and LTSs
is actually a revisionist reinterpretation of existing, long-standing regulatory provisions and
should be disavowed and rescinded by EPA on reconsideration. In any revised (or other future)
rule, EPA should eschew imposition of any unnecessary and improper constraint on how states
undertake these SIP determinations.

III.  Additional LTS Obligations that the Rule Imposes on States

The Rule makes other revisions to the LTS requirements. As explained below, many of
these should be changed on reconsideration.

For instance, the Rule’s preamble counterintuitively states that SIPs that ensure
reasonable progress consistent with the uniform rate of progress (“URP”)—i.e., the rate of
progress that, if steadily maintained, will achieve natural visibility conditions by 2064—
nonetheless may not be designed to achieve reasonable progress and will not necessarily receive
EPA’s approval. 82 Fed. Reg. at 3093, 3099-100. EPA contends in the Rule that consistency
with the URP was not intended to provide a regulatory “safe harbor” for states and that states
that establish RPGs that meet the URP—and even states that establish RPGs that reflect more

¢ Comments of the Utility Air Regulatory Group on the U.S. Environmental Protection Agency’s
Proposed Rule, “Protection of Visibility: Amendments to Requirements for State Plans” at 10-11
(Aug. 10, 2016), Docket No. EPA-HQ-OAR-2015-0531-0578 (“UARG Comments”). The
UARG Comments are attached hereto as Attachment 2 and incorporated herein by reference
insofar as they are germane to the issues that this petition addresses.
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accelerated progress than the URP—must nevertheless conduct a full reasonable progress
analysis to determine if even more progress can be made. /d. This is an unreasonable position
that, as the UARG Comments demonstrated, is at odds with the 1999 RHR, see UARG
Comments at 14-16, and should be withdrawn on reconsideration.’

Conversely, the Rule provides that if a state’s RPG is set above the URP glidepath (i.e.,
reflects a less expeditious rate of improvement than the URP), the state is required to make a
“robust” demonstration, based on the reasonable progress factors, that more emission reductions
are not reasonable. 82 Fed. Reg. at 3099. There is no statutory or rational basis to include this
vague and unnecessarily burdensome additional requirement, which arbitrarily compels states to
attempt to prove a negative. If a state has conducted a reasonable progress evaluation and found
that a rate of progress less accelerated than the URP is reasonable, then that should be the end of
the inquiry. EPA’s Rule appears to assume that the result of a state’s reasonable progress
analysis may be insufficient to achieve reasonable progress. This provision is inconsistent with
the CAA, is unsupported by any evidence presented in the Rule, and should be withdrawn on
reconsideration.

EPA also included rule changes to the provision of the RHR addressing documentation
requirements. /d. at 3096. The Rule makes it an explicit requirement that states provide
documentation related to “modeling, monitoring, cost, engineering, and emissions information( |
on which the State is relying to determine the emission reduction measures that are necessary to
make reasonable progress in each mandatory Class I area it affects.” Id. Over the last eight
years, EPA has used a purported lack of adequate state documentation as a basis on which to
disapprove SIPs, even when states provided detailed information to EPA in support of their SIPs.
On reconsideration, EPA should make clear that states have significant and broad discretion in
this area.

IV.  Selection of Days Used To Track Progress To Account for Events Such as Wildfires

The Rule properly acknowledges that natural events such as wildland wildfires can have
significant visibility effects and can overwhelm visibility improvements that are attributable to
reductions in emissions from anthropogenic sources. See generally id. at 3101-03. The Rule
revises the RHR to direct states to exclude visibility impairment attributable to non-
anthropogenic sources from consideration in the CAA’s visibility program, such that reasonable
progress will be assessed based on the 20 percent most impaired days based on anthropogenic
impairment, rather than based on the highest dv values due to all sources affecting visibility.
EPA declined, however, to allow states to choose to base SIPs on an assessment of reasonable
progress that addresses the overall haziest days. /d. at 3102. EPA should revise the Rule on
reconsideration to allow an individual state to decide which approach it wants to adopt.

7 In the Rule, EPA claims that reliance on consistency with the URP in place of conducting a
four-factor analysis would be at odds with the CAA, 82 Fed. Reg. at 3099, but that view fails to
recognize that states can reasonably determine that meeting the URP is consistent with results of
a four-factor assessment.
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The Rule also notes that EPA developed draft guidance, which EPA has not finalized, ®
that offers a specific methodology for determining “natural versus anthropogenic contributions to
daily haze,” but it also recognizes that states are not bound to that methodology and that states
are free to “develop, justify and use another method of discerning natural and anthropogenic
contributions to visibility impairment in their SIPs.” /d. at 3103. On reconsideration, EPA
should make clear that states have broad leeway in developing these methods and that a state’s
decision to use a method other than the method provided for in any EPA guidance document is
not a basis for disapproving a regional haze SIP.

V. Authority To Account for Effects on Visibility from Anthropogenic Sources Located
Outside the United States and from Certain Types of Prescribed Fires

The Rule’s preamble properly explains that visibility impairment resulting from
anthropogenic emissions from non-U.S. sources need not be addressed through the regional haze
program and that states should be able to account for such emissions when they develop their
regional haze SIPs. Id. at 3104. To that end, EPA in the Rule revised the RHR to allow states to
remove the effects of non-U.S. emissions from their estimates of natural visibility conditions
when they calculate URPs. Although this provision is itself reasonable, problems arise from the
Rule’s treatment of non-U.S. anthropogenic emissions, and EPA should address such problems
on reconsideration.

First, EPA solicited comment on a possible approach that would allow states to remove
non-U.S. anthropogenic emissions not only from the estimate of natural visibility conditions for
purposes of calculating the URP but also from the estimates of 2000-2004 baseline visibility
conditions, current visibility conditions, and the RPGs. 81 Fed. Reg. 26,942, 26,956 n.29 (May
4,2016). EPA says it decided against finalizing this aspect of the proposed rule “to provide
consistency and transparency.” 82 Fed. Reg. at 3105. This vague assertion is not an adequate
reason to deny states the discretion to decide how best to account for non-U.S. emissions. On
reconsideration, EPA should revise the Rule to allow states this option.

The Rule also fails to address a significant shortcoming in EPA’s proposed rule: states’
lack—as EPA characterized it—of tools and data necessary to account adequately for non-U.S.
anthropogenic emissions. EPA in the Rule suggests that such emissions cannot be accounted for
with “sufficient accuracy,” id. at 3104, and EPA declined to provide states with what it deemed
acceptable emission estimates and declined to agree to defer to state decision-making on this
issue. On reconsideration, EPA should offer states the option of using a sound, workable
approach to account for non-U.S. emissions. Even more important, EPA should make a firm
commitment to accept state determinations on how to account for the effects of such emissions.

The Rule also properly includes a provision allowing states to account for wildland
prescribed fires “conducted for purposes of ecosystem health and public safety during which

8 If EPA grants partial reconsideration of the Rule as UARG requests herein, EPA will also need
to revise the draft guidance document to conform it to any revised version of the Rule that EPA
ultimately promulgates. In any event, UARG urges EPA not to take any action to make the draft
guidance final pending the Agency’s review and action on this petition for partial
reconsideration.
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appropriate basic smoke management practices have been applied” by removing the influence of
such events from the URP. Id. at 3107. The Rule, however, provides no valid basis for
distinguishing in this respect between wildland prescribed fires and other types of prescribed
fires, including prescribed fires on commercial and private lands. The same land and resource
management considerations that EPA describes with respect to wildland management apply with
equal force to other categories of lands, and there is no reason to require other sources of
visibility-impairing emissions to make up for emissions that result from any category of
prescribed fires. On reconsideration, EPA should expand this provision to encompass all kinds
of prescribed fires and to allow states to treat emissions from such fires in the same way as
emissions from wildland wildfires.

VL Timing and Form of Progress Reports

EPA also should reconsider the Rule’s revisions governing states’ regional haze progress
reports. In the Rule, EPA purports to relieve states’ administrative burdens by changing the
required form of these reports so that states no longer must submit them as SIP revisions, but
EPA retains two of the most significant and burdensome aspects of the SIP-revision process—
the public notice requirement and the requirement to consult with federal land managers
(“FLMs”)y—thereby, in effect, eliminating little more than £PA4’s own administrative burden to
review and act on progress report SIPs submitted by states. Id. at 3119-20.

Instead, EPA on reconsideration should eliminate the requirement for progress reports
altogether. See UARG Comments at 32-33. Nothing in section 169A or section 169B of the
Act, 42 U.S.C. §§ 7491, 7492, requires interim progress reports, and EPA in the Rule does not
identify any statutory basis for them. EPA also does not show that they have been demonstrated
to have significant usefulness. The requirement that states prepare and submit substantive
regional haze SIP revisions periodically for each implementation period is adequate to ensure
reasonable progress. A given state would of course be free to choose to prepare and submit to
EPA (or simply to make available to the public) an interim progress report, but no state should be
obligated to do so by EPA’s rules.

VII. Revisions to RAVI Provisions

The Rule revises elements of the RAVI program largely as EPA had proposed. With
respect to the Rule’s RAVI revisions, UARG agrees that, if the RAVI program is retained at all,
it was proper for EPA to eliminate the recurring obligation that states periodically review their
RAVI SIPs and to require instead that states undertake such reviews only if an FLM has made a
RAVI certification. /d. at 3112-15.

The Rule’s other revisions to the RAVI program are more problematic. As UARG
explained in its comments on the proposed version of the rule, see UARG Comments at 22-31,
EPA revised the RAVI provisions to expand unlawfully FLMs’ role and included rule
amendments that could give rise to interpretations that would limit state discretion, such as the
change to the RHR definition of “reasonably attributable.”

These problems could be avoided by terminating the RAVI program, and there are good
reasons for doing so on reconsideration of the Rule. As EPA’s own recounting of the history of
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the RAVI program makes clear, the program has rarely been used and is unnecessary to achieve
the CAA objective of eliminating and remedying anthropogenic air pollution that contributes to
visibility impairment. See 82 Fed. Reg. at 3081-82. That objective can be met through
implementation of the regional haze program alone. Indeed, by revising the RHR to suggest that
FLMs may make RAVI certifications based on modeling, the Rule blurs the lines between the
regional haze program and RAVI, which was intended to address “plume blight” attributable to a
single source or a small group of sources, and not other forms of visibility impairment. For these
reasons, EPA on reconsideration should adopt a rule change that sunsets the RAVI program.

For similar reasons, EPA should rescind its rule provisions pertaining to “integral vistas.”
EPA had proposed to do that but announced in the preamble to the Rule that

because the definition in 40 CFR 51.301 that “visibility in any mandatory Class I
Federal area includes any integral vista associated with that area” and because
there are several provisions that after our final action continue to use the term
“visibility in any mandatory Class I Federal area,” there are some provisions
where the existence of a single identified integral vista could conceivably make a
difference to the obligation of some party or to an EPA action.

Id. at 3115 (emphasis omitted). This is an inadequate justification for retaining the obsolete and
unused integral vistas provisions. The provisions are outdated, can give rise to regulatory
confusion, and should be eliminated, including the reference in the 40 C.F.R. § 51.301 definition
that EPA cites as the justification for retaining the integral vistas provisions.

VIII. FLM Consultation

The Rule makes final EPA’s proposed requirement that states begin consultation with
FLMs “early enough” so that FLM recommendations “can meaningfully inform the State’s
decisions.” Id. at 3128. Under the Rule, consultation will be deemed to have begun “early
enough” if it occurs at least 120 days before the state holds any public hearing (or 120 days
before some other public comment opportunity) on a revised regional haze SIP, but consultation
must in any event occur no later than 60 days before that hearing or other public comment
opportunity. I/d. UARG in its comments argued that the existing rule requirement to consult at
least 60 days before a hearing was adequate and consistent with the CAA. UARG Comments at
31-32. The Rule’s revisions on this issue add unnecessary uncertainty and confusion to a process
that previously was comparatively well-defined. In practice, states may conclude that they will
need to initiate consultation 120 days (or more) before the hearing or public comment
opportunity in order to avoid questions about whether consultation occurred “early enough.”
Such a confusing and potentially demanding consultation requirement is in conflict with the
CAA, which simply requires consultation by states with FLMs “[b]efore holding the public
hearing.” CAA § 169A(d), 42 U.S.C. § 7491(d); see UARG Comments at 31-32. On
reconsideration, the Rule’s revision on this issue should be rescinded.
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IX. On Reconsideration, EPA Should Correct Additional Errors, Misstatements, and
Other Points in the Rule’s Preamble.

The Rule is replete with additional errors and misstatements—most likely evidence, at
least in some instances, of undue haste as EPA rushed to complete the rulemaking before the end
of the previous administration’—a fact that also warrants a grant of reconsideration. '°
Moreover, EPA on reconsideration should take the opportunity to clarify certain points addressed
in the Rule’s preamble, as discussed below.

For instance, with respect to errors, EPA says in the preamble: “The 1999 RHR then
provided that these three states [New Mexico, Utah, and Wyoming] will revert to the progress
report requirements in 40 CFR 51.308 after the report currently due in 2018. We did not propose
this aspect of the RHR.” 82 Fed. Reg. at 3086. It seems likely that EPA intended to state that it
did not propose to alter this aspect of the RHR, but EPA’s precise intention cannot be discerned
from this passage in the preamble. Granting reconsideration would allow EPA to correct this and
any related errors in the Rule.

In addition, the Rule’s preamble appears to contain significant errors at 82 Fed. Reg. at
3100, which repeatedly refers to a specific quoted phrase—"“emissions information on which the
State’s strategies are based”—that, according to the preamble, is a key term of art in the Rule and
that supposedly appears in the regulatory text at 40 C.F.R. § 51.308(f)(2)(iv). But that phrase
does not appear in the cited regulatory provision or, as far as UARG has been able to determine,
in any other provision of the Rule.

Similarly, the preamble states that the Rule “finaliz[es] 40 CFR 51.308(f)(3)(i1)” to allow
for adjustments to the URP to address effects of certain wildland fires. 82 Fed. Reg. at 3109. In
fact, however, nothing on the face of that provision addresses effects of wildland fires at all.

Many other errors appear throughout the preamble, potentially leading to further
confusion and uncertainty as to the intent and effect of various aspects of the Rule and providing
further evidence of a rush to complete the rule in time to avoid the normal regulatory review
process at the beginning of an administration. For example, a sentence appearing at 82 Fed. Reg.
at 3095—in the section of the preamble in which EPA purports to “clarify” its supposedly
“[1Jong-[s]tanding [i]nterpretation” of the relationship between LTSs and RPGs (82 Fed. Reg. at
3090)—is far from clarifying; indeed, it is incomprehensible, stating in its entirety that:

? For the reasons noted above, EPA presumably sought (but failed) to complete and sign the Rule
in time to allow its publication in the Federal Register more than 30 days before January 20,
2017.

' UARG emphasizes that the errors and misstatements in the Rule described in this petition do
not necessarily constitute an exhaustive list of errors and misstatements in the Rule. UARG may
supplement this petition to describe additional errors and misstatements that may exist in the
Rule and its preamble, as published in the Federal Register, or in other relevant EPA documents
in the rulemaking docket.

10
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Under this provision, states must consider whether the emission reduction
measures other states have identified by other States for their sources as being
necessary to make reasonable progress in the mandatory Class I Federal area. [sic]

See also, e.g., id. at 3088 (“To the extent that one state does not provide another other state [sic]
with these analyses and information, . . . .”); id. at 3093 (“. .. some of lesser set of measures
[sic]...”); id. at 3094 (“. .. would affect [sic] a substantive change . . .”); id. at 3095 (“. .. to
affect [sic] a substantive change . . .”); id. at 3097 (. . . the URP at each Class I areas [sic] . ..
“); id. at 3102 (. . . the statistical summaries of these days need [sic] as part of a SIP revision

7).

With respect to additional factual misstatements, the Rule’s preamble also repeats a
statement EPA has often made: that “[m]ost people can detect a change in visibility of one
deciview.” Id. at 3083. The best available evidence establishes that a more significant change is
generally required before the human eye can detect a change in visibility conditions. See, e.g.,
70 Fed. Reg. at 39,129 & nn.50 & 51 (July 6, 2005); Pitchford, M., and Malm, W.,
“Development and Applications of a Standard Visual Index,” Atmospheric Environment, Vol.
28, pp. 1049-54 (1994) (finding that a change of approximately 1 to 2 dv is necessary for human
perception); Henry, R. C., “Just-Noticeable Differences in Atmospheric Haze,” Journal of the
Air & Waste Management Association, Vol. 52, pp. 1238-43 (2002) (finding that a change of at
least 1.8 dv is necessary for human perception). EPA should revisit this conclusion on
reconsideration and revise the Rule’s statement on this important issue accordingly to more
accurately and carefully reflect the available scientific evidence.

The preamble to the Rule also notes that “[t]he 1999 RHR defined ‘visibility impairment’
as a humanly perceptible change (i.e., difference) in visibility from that which would have
existed under natural conditions.” 82 Fed. Reg. at 3083. In numerous proceedings, however,
EPA previously has denied that human perceptibility is a consideration that states can properly
take into account in developing regional haze SIPs, and EPA appears to have taken the position
that it is unimportant to the regional haze program overall. On reconsideration, EPA should
revise the Rule to clarify that human perceptibility of visibility changes is plainly a proper factor
for states to consider when they determine whether and to what extent particular emission
controls are justified.

The Rule’s preamble also states that sources that installed BART during the regional haze
program’s first implementation period “may need to be re-assessed for additional controls in
future implementation periods under the CAA’s reasonable progress provisions.” Id. Although
states may choose to reassess subject-to-BART sources, EPA on reconsideration should make
clear that they have no legal obligation to do so.

In addition, the preamble to the Rule contains a detailed discussion of the characterization
by EPA under the previous administration of the decision of the Fifth Circuit on the stay of
EPA’s January 2016 regional haze rule for Texas and Oklahoma. Texas v. EPA, 829 F.3d 405
(5th Cir. 2016). In the preamble, EPA argues that that judicial decision has caused “confusion”
about three important topics: (1) whether states must apply the reasonable progress factors on a
source-by-source basis; (2) the scope of the interstate consultation requirement; and (3) whether
EPA can properly require inclusion of emission control measures in an LTS if those measures

11
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cannot be implemented within the current planning period. /d. at 3087. EPA properly concedes,
as it must, that states cannot be required to conduct source-specific reasonable progress analyses,
and EPA acknowledges that states have flexibility in deciding how to conduct such analyses. Id.
at 3088. Nevertheless, EPA says:

[W]e expect states to exercise reasoned judgment when choosing which sources,
groups of sources or source categories to analyze. Consistent with CAA section
169A(g)(1) and our action on the Texas SIP, a state’s reasonable progress analysis
must consider a meaningful set of sources and controls that impact visibility. Ifa
state’s analysis fails to do so, for example, by arbitrarily including costly controls
at sources that do not meaningfully impact visibility or failing to include cost-
effective controls at sources with significant visibility impacts, then the EPA has
the authority to disapprove the state’s unreasoned analysis and promulgate a FIP.

Id. In several instances, including EPA’s actions on regional haze plans for Texas and
Oklahoma, EPA invoked this sort of vague requirement that states “exercise reasoned judgment”
to justify EPA’s subjective decisions to disapprove SIPs and to promulgate FIPs with more
expensive and stringent (but not necessarily soundly supported) requirements. On
reconsideration, EPA should correct the above-quoted statement to recognize and clarify the
narrowly circumscribed scope of its authority to review and disapprove regional haze SIPs, and
to recognize that EPA may not disapprove SIPs on the basis of EPA’s own views regarding
whether and to what extent the state “exercise[d] reasoned judgment.”

EPA in the preamble makes a similar statement regarding the scope of the interstate
consultation requirement, asserting that states must share information when developing their
RPGs and that

[t]o the extent that one state does not provide another other [sic] state with these
analyses and information, or to the extent that the analyses or information are
materially deficient, the latter state should document this fact so that the EPA can
assess whether the former state has failed to meaningfully comply with the
consultation requirements.

Id. Again, the criteria that EPA appears here to have been attempting to construct—i.e., criteria
addressing whether the analyses or information that a state shared were “materially deficient”
and whether a state “meaningfully compl[ied]”—are far too vague to be workable or appropriate,
particularly in light of the high degree of deference that is due to states’ determinations. On
reconsideration, EPA should make clear that states can decide how to consult with one another
and that, absent a genuine, significant, and unresolved dispute between or among states, EPA
lacks any valid basis for assessing the reasonableness or completeness of the interstate
consultation.

Finally, EPA claims that the Fifth Circuit was incorrect to determine that EPA likely had
acted unlawfully by imposing requirements for Texas sources that could not be implemented
before the end of the first planning period of the regional haze program. /d. at 3088-89. EPA
argues that the requirement that states or EPA consider “the time necessary for compliance”
when assessing reasonable progress allows EPA to include (or allows EPA to compel states to

12
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include) measures in an LTS even if those measures cannot be implemented during the then-
current planning period. This is a patently unreasonable interpretation of the CAA and
inconsistent with the structure of the program. If the purpose of the measures included in the
LTS is to achieve the visibility improvement reflected in an RPG, as EPA has said is the case,
and the RPG is tied to the end of each planning period, then the measures required must be
capable of being implemented within that planning period. On reconsideration, EPA should
revise its interpretation accordingly.

X. Conclusion

Because, as described above, the Rule contains and reflects serious flaws and misguided
and unsupported policy decisions, and because of former Administrator McCarthy’s highly
irregular action to alter the text of the Rule as signed to make it effective immediately—thereby
allowing the Rule to evade the customary regulatory review at the outset of a new
Administration—UARG respectfully requests that the Administrator promptly grant this request
for partial reconsideration and initiate a proceeding to revise the Rule consistent with this
petition.

13
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The EPA Administrator, Gina McCarthy, signed the following notice on 12/14/2016, and EPA is submitting it for
publication in the Federal Register (FR). While we have taken steps to ensure the accuracy of this Internet version
of the rule, it is not the official version of the rule for purposes of compliance. Please refer to the official version in
a forthcoming FR publication, which will appear on the Government Printing Office's FDSys website
(http://epo.gov/fdsys/search/home.action) and on Regulations.gov (http://www.regulations.gov) in Docket No.
EPA-HQ-OAR-2015-0531. Once the official version of this document is published in the FR, this version will be
removed from the Internet and replaced with a link to the official version.

6560-50-P

40 CFR Parts 51 and 52

[EPA-HQ-0OAR-2015-0531; FRL-9957-05-OAR]

RIN 2060-AS55

Protection of Visibility: Amendments to Requirements for State Plans

AGENCY: Environmental Protection Agency (EPA).

ACTION: Final rule.

SUMMARY: The Environmental Protection Agency (EPA) is finalizing revisions to
requirements under the Clean Air Act (CAA) for state plans for protection of visibility in
mandatory Class I Federal areas in order to continue steady environmental progress while
addressing administrative aspects of the program. In summary, the revisions clarify the
relationship between long-term strategies and reasonable progress goals (RPGs) in state
implementation plans (SIPs) and the long-term strategy obligation of all states; clarify and
modify the requirements for periodic comprehensive revisions of SIPs; modify the set of days
used to track progress towards natural visibility conditions to account for events such as
wildfires; provide states with additional flexibility to address impacts on visibility from
anthropogenic sources outside the United States (U.S.) and from certain types of prescribed fires;
modify certain requirements related to the timing and form of progress reports; and update,
simplify and extend to all states the provisions for reasonably attributable visibility impairment,

while revoking most existing reasonably attributable visibility impairment federal
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implementation plans (FIPs). The EPA also 1s making a one-time adjustment to the due date for
the next periodic comprehensive SIP revisions by extending the existing deadline of July 31,
2018, to July 31, 2021.
DATES: This final rule is effective on [INSERT DATE 30 DAYS AFTER DATE OF
PUBLICATION IN THE FEDERAL REGISTER].
ADDRESSES: The EPA established Docket ID No. EPA-HQ-OAR-2015-0531 for this action.
All documents in the docket are listed in the Attp://www.regulations.gov Web site. Although
listed in the index, some information is not publicly available, e.g., Confidential Business
Information or other information whose disclosure is restricted by statute. Certain other material,
such as copyrighted material, is not placed on the Internet and will be publicly available only in
hard copy. Publicly available docket materials are available electronically in
http://www.regulations.gov.
FOR FURTHER INFORMATION, CONTACT: For general information regarding this rule,
contact Mr. Christopher Werner, Office of Air Quality Planning and Standards, U.S.
Environmental Protection Agency, by phone at (919) 541-5133 or by email at
werner.christopher@epa.gov; or Ms. Rhea Jones, Office of Air Quality Planning and Standards,
U.S. Environmental Protection Agency, by phone at (919) 541-2940 or by email at
Jjones.rhea@epa.gov.
SUPPLEMENTARY INFORMATION:
I. General Information
A. Preamble Glossary of Terms and Acronyms

The following are abbreviations of terms used in this document.

AQRV Air quality related value

This document is a prepublication version, signed by EPA Administrator, Gina McCarthy on 12/14/2016. We have
taken steps to ensure the accuracy of this version, but it is not the official version.
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BART Best available retrofit technology

Dext Light extinction

CAA Clean Air Act

CFR Code of Federal Regulations

EGU Electric generating unit

EPA Environmental Protection Agency

FIP Federal implementation plan

FLM or FLMs Federal Land Manager or Managers

ICR Information collection request

IMPROVE Interagency monitoring of protected visual environments

NAAQS National Ambient Air Quality Standards

NSR New Source Review

NOx Nitrogen oxides

OMB Office of Management and Budget

PM Particulate matter

PMass Particulate matter equal to or less than 2.5 microns in diameter (fine
particulate matter)

PMio Particulate matter equal to or less than 10 microns in diameter

PRA Paperwork Reduction Act

RHR Regional Haze Rule

RPG Reasonable progress goal

RPO Regional planning organization

SIP State implementation plan

SO2 Sulfur dioxide

TAR Tribal Authority Rule

URP Uniform rate of progress

B. Entities Affected by This Rule

This document is a prepublication version, signed by EPA Administrator, Gina McCarthy on 12/14/2016. We have
taken steps to ensure the accuracy of this version, but it is not the official version.

Page 3 of 205

ED_001318B_00002694-00019



EPA-HQ-2017-10384

Entities potentially affected directly by this rule include state, local and tribal! governments, as
well as FLMs responsible for protection of visibility in mandatory Class I federal areas.” Entities
potentially affected indirectly by this rule include owners and operators of sources that emit
particulate matter equal to or less than 10 microns in diameter (PM o), particulate matter equal to
or less than 2.5 microns in diameter (PM2s or fine PM), sulfur dioxide (SOz), oxides of nitrogen
(NOy), volatile organic compounds and other pollutants that may cause or contribute to visibility
impairment. Others potentially affected indirectly by this rule include members of the general
public who live, work or recreate in mandatory Class I areas affected by visibility impairment.
Because emission sources that contribute to visibility impairment in Class I arcas also may

contribute to air pollution in other areas, members of the general public may also be affected by

! The EPA’s visibility protection regulations may apply, as appropriate under the Tribal
Authority Rule (TAR) in 40 CFR part 49, to an Indian tribe that receives a determination of
eligibility for treatment as a state for purposes of administering a tribal visibility protection
program under section 169A of the CAA. No tribe has applied for such status, and so at present
the EPA is responsible for implementation of the visibility protection regulations in areas of
tribal authority. This responsibility includes, but is not limited to, implementation of the
reasonable progress requirements of 40 CFR 51.308(f), as necessary or appropriate. These rule
changes may impact the development and approvability of tribal implementation plans that tribes
may wish to submit in the future. We encourage states to provide outreach and engage in
discussions with tribes about their regional haze SIPs as they are being developed.

2 Areas designated as mandatory Class I Federal areas consist of national parks exceeding 6,000
acres, wilderness areas and national memorial parks exceeding 5,000 acres, and all international
parks that were in existence on August 7, 1977. CAA section 162(a). In accordance with section
169A of the CAA, the EPA, in consultation with the Department of Interior, promulgated a list
of 156 areas where visibility is identified as an important value. 44 FR 69122 (November 30,
1979). The extent of a mandatory Class I area includes subsequent changes in boundaries, such
as park expansions. CAA section 162(a). Although states and tribes may designate as Class I
additional areas that they consider to have visibility as an important value, the requirements of
the visibility program set forth in section 169A of the CAA apply only to “mandatory Class I
Federal areas.” Each mandatory Class I Federal area 1s the responsibility of a “Federal Land
Manager.” CAA section 302(i). When we use the term “Class I area” in this action, we mean any
one of the 156 “mandatory Class I Federal areas” where visibility has been identified as an
important value, unless the context makes it clear that additional non-mandatory Federal Class I
areas are also meant to be included.

This document is a prepublication version, signed by EPA Administrator, Gina McCarthy on 12/14/2016. We have
taken steps to ensure the accuracy of this version, but it is not the official version.
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this rulemaking.
C. Obtaining a Copy of This Document and Other Related Information

In addition to being available in the docket, an electronic copy of this Federal Register
document will be posted at Attp://www.epa.gov/visibility. A “track changes” version of the full
regulatory text that incorporates and shows the full context of the changes in this final action is
also available in the docket for this rulemaking. In addition to the final and regulatory text
documents, other relevant documents are located in the docket, including technical support

documents referenced in this preamble.

D. Judicial Review

Under CAA section 307(b)(1), judicial review of this final action is available only by
filing a petition for review in the U.S. Court of Appeals for the District of Columbia Circuit by
[INSERT DATE 60 DAYS FROM DATE OF PUBLICATION IN THE FEDERAL
REGISTER]. Under CAA section 307(b)(2), the requirements established by this final rule may
not be challenged separately in any civil or criminal proceedings brought by the EPA to enforce
the requirements.
E. Organization of this Federal Register Document

The information presented in this document is organized as follows:

I. General Information
A. Preamble Glossary of Terms and Acronyms
B. Entities Affected by This Rule
C. Obtaining a Copy of This Document and Other Related Information
D. Judicial Review
E. Organization of this Federal Register Document
F. Background on this Rulemaking
II. Executive Summary
III. Overview of Visibility Protection Statutory Authority, Regulation and Implementation
A. Visibility in Mandatory Class I Federal Areas
B. Reasonably Attributable Visibility Impairment

This document is a prepublication version, signed by EPA Administrator, Gina McCarthy on 12/14/2016. We have
taken steps to ensure the accuracy of this version, but it is not the official version.
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C.

D.

Regional Haze
Air Permitting

IV. Final Rule Revisions

A.

B.
C.

t

Czgrr-mEa™

Ongoing Litigation in 7exas v. EPA

Cooperative Federalism

Clarifications to Reflect the EPA’s Long-Standing Interpretation of the Relationship
Between Long-Term Strategies and Reasonable Progress Goals

Other Clarifications and Changes to Requirements for Periodic Comprehensive
Revisions of Implementation Plans

Changes to Definitions and Terminology Related to How Days Are Selected for
Tracking Progress

Impacts on Visibility from Anthropogenic Sources Outside the U.S.

Impacts on Visibility from Wildland Fires

Clarification of and Changes to the Required Content of Progress Reports
Changes to Reasonably Attributable Visibility Impairment Provisions
Consistency Revisions Related to Permitting of New and Modified Major Sources
Changes to FLM Consultation Requirements

Extension of Next Regional Haze SIP Deadline from 2018 to 2021

. Changes to Scheduling of Regional Haze Progress Reports

Changes to the Requirement that Regional Haze Progress Reports be SIP Revisions
Changes to Requirements Related to the Grand Canyon Visibility Transport
Commission

V. Environmental Justice Considerations
VI Statutory and Executive Order Reviews

>

MY 0w

T Q

-

J.

. Executive Order 12866: Regulatory Planning and Review and Executive Order

13563: Improving Regulation and Regulatory Review
Paperwork Reduction Act (PRA)
Regulatory Flexibility Act (RFA)

. Unfunded Mandates Reform Act (UMRA)

Executive Order 13132: Federalism
Executive Order 13175: Consultation and Coordination with Indian Tribal
Governments

. Executive Order 13045: Protection of Children from Environmental Health and

Safety Risks

. Executive Order 13211: Actions Concerning Regulations That Significantly Affect

Energy Supply, Distribution or Use

National Technology Transfer and Advancement Act

Executive Order 12898: Federal Actions to Address Environmental Justice in
Minority Populations and Low-Income Populations

K. Congressional Review Act (CRA)
VII. Statutory Authority

F. Background on this Rulemaking

This document is a prepublication version, signed by EPA Administrator, Gina McCarthy on 12/14/2016. We have
taken steps to ensure the accuracy of this version, but it is not the official version.
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On May 4, 2016, the EPA proposed revisions to the 1999 Regional Haze Rule (RHR),’
which include clarifications and modifications to the requirements that states (and, if applicable,
tribes) have to meet as they implement programs for the protection of visibility in mandatory
Class I Federal areas, under sections 169A and 169B of the CAA. The EPA held public hearings
on May 19, 2016, in Washington, D.C. and on June 1, 2016, in Denver, Colorado. States,
industry, private citizens and non-governmental organizations submitted over 180,000
comments. Based on EPA’s review of the comments, we are finalizing most of the proposed
revisions, but are also making some changes to respond to the concerns raised by commenters.
These include: changes to the proposed terminology used to refer to emissions inventories;
changes to the proposed definitions and terminology related to how days are selected for tracking
progress; changes to the proposed fire-related definitions and terminology; changes to the
proposed required content of progress reports; changes to the proposed deadline for a state
response to a reasonably attributable visibility impairment certification; the addition of a
requirement for FLMs to consult with states prior to making a reasonably attributable visibility
impairment certification; and minor changes to the requirements for FLM consultation on SIPs
and progress reports.

II. Executive Summary

The CAA’s visibility protection program, implemented through the rules at 40 CFR

51.300 through 51.309, helps to protect clear views in national parks, such as Grand Canyon

National Park, and wilderness areas, such as the Okefenokee National Wildlife Refuge. Vistas in

? Here and elsewhere in this document, the terms “Regional Haze Rule,” “1999 Regional Haze
Rule” and “1999 RHR” refer to the 1999 final rule (64 FR 35714), as amended in 2005 (70 FR
39156, July 6, 2005), 2006 (71 FR 60631, October 13,2006) and 2012 (77 FR 33656, June 7,

2012).
This document is a prepublication version, signed by EPA Administrator, Gina McCarthy on 12/14/2016. We have
taken steps to ensure the accuracy of this version, but it is not the official version.
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these areas are often obscured by visibility-impairing pollutants caused by emissions from
numerous sources located over a wide geographic area. States are required to submit periodic
plans demonstrating how they have and will continue to make progress towards achieving their
visibility improvement goals. The first state plans were due in 2007 and covered the 2008-2018
planning period.

The EPA is making changes to the requirements that states (and, if applicable, tribes)
have to meet for the second and subsequent implementation periods as they develop programs
for the protection of visibility in mandatory Class I areas, consistent with CAA requirements.
Implementation of the EPA’s RHR (during the first implementation period) resulted in
significant reductions in emissions and associated improvements in visibility in many Class I
areas (see Section I1I.B of this document). This final rule supports continued environmental
progress by retaining much of the 1999 RHR, clarifying or revising certain provisions of the
visibility protection rules in 40 CFR part 51, subpart P, and removing rule provisions that have
been superseded by subsequent developments. An overview of the revisions is provided later,
with additional details throughout this document.

The EPA is clarifying the relationship between long-term strategies and RPGs in state
plans and the long-term strategy obligations of all states. We are re-iterating that the CAA
requires states to consider the four statutory factors (costs of compliance, time necessary for
compliance, energy and non-air quality environmental impacts and remaining useful life) in each
implementation period to determine the rate of progress towards natural visibility conditions that
is reasonable for each Class I area. The rate of progress in some Class I areas may be meeting or
exceeding the uniform rate of progress (URP) that would lead to natural visibility conditions by

2064, but this does not excuse states from conducting the required analysis and determining

This document is a prepublication version, signed by EPA Administrator, Gina McCarthy on 12/14/2016. We have
taken steps to ensure the accuracy of this version, but it is not the official version.
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whether additional progress would be reasonable based on the four factors. The EPA is revising
the RHR to address a number of issues, as discussed in the proposal, including: the way in which
a set of days during each year is to be selected for purposes of tracking progress towards natural
visibility conditions; aspects of the requirements for the content of progress reports; updating,
simplifying and extending to all states the provisions for reasonably attributable visibility
impairment and revoking FIPs adopted in the 1980s that require the EPA to assess and address
any existing reasonably attributable visibility impairment situations in some states; and revising
the requirement for states to consult with FLMs. Other changes address administrative aspects of
the program in order to reduce unnecessary burden. These include the following: the EPA is
finalizing a one-time adjustment to the due date for the next SIPs (from 2018 to 2021); revising
the due dates for progress reports; and changing the requirement that progress reports be
submitted as formal SIP revisions to documents that need not comply with the procedural
requirements of 40 CFR 51.102, 40 CFR 51.103 and Appendix V to Part 51 — Criteria for
Determining the Completeness of Plan Submissions. All of these changes apply to periodic
comprehensive state implementation plans developed for the second and subsequent
implementation periods and to progress reports submitted subsequent to those plans. These
changes do not affect the development and review of state plans for the first implementation
period or the first progress reports due under the 1999 RHR.

The rationale for these changes is described more fully in the descriptions of each change
detailed later in this action as well as in the preamble to the proposed rule.* The revisions being

finalized are informed by approximately 15 years of implementation of the CAA, numerous

481 FR 26942 (May 4, 2016).

This document is a prepublication version, signed by EPA Administrator, Gina McCarthy on 12/14/2016. We have
taken steps to ensure the accuracy of this version, but it is not the official version.
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outreach sessions and stakeholder feedback regarding the regional haze program, and the many
constructive comments we received on the proposal. The clarifications regarding the relationship
between RPGs, long-term strategies and the long-term strategy obligation of all states are
intended to ensure appropriate and consistent understanding of these requirements as states
prepare their plans for the second implementation period. These clarifications reflect EPA’s
long-standing interpretation of the RHR, and are now being codified. The rule revisions related
to how days are selected for visibility progress tracking will provide the public and state officials
more meaningful information on how existing and potential new emission reduction measures
are contributing or could contribute to reasonable progress in reducing man-made visibility
impairment. Changes to FLM consultation requirements will help ensure that the expertise and
perspective of these officials are brought into the state plan development process early enough
that they can meaningfully contribute to the state’s deliberations. Collectively, the changes being
finalized now will ensure that the regional haze program is implemented consistent with CAA
obligations, and ensure successful implementation during the second planning period and
beyond.

With regard to the extension of the deadline of July 31, 2018, to July 31, 2021, for states’
comprehensive SIP revisions for the second implementation period, this one-time change will
benefit states by allowing them to obtain and take into account information on the effects of a
number of other regulatory programs that will be impacting sources over the next several years.
The change will also allow states to develop SIP revisions for the second implementation period
that are more integrated with state planning for these other programs, an advantage that was
widely confirmed in early discussions with states and in comments submitted to the docket for

this rulemaking. We anticipate that this change will result in greater environmental progress than

This document is a prepublication version, signed by EPA Administrator, Gina McCarthy on 12/14/2016. We have
taken steps to ensure the accuracy of this version, but it is not the official version.
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if planning for these multiple programs were not as well integrated. The end date for the second
implementation period remains 2028, as was required by the 1999 RHR. Other than the one-time
change to the next due date for periodic comprehensive SIP revisions, no change is being made
for due dates for future periodic comprehensive SIP revisions.

The changes related to progress reports are intended to make the timing of progress
reports more useful as mid-course reviews, to clarify the required content of progress reports for
aspects on which there has been some confusion, and to allow states to conserve their
administrative resources and make submission of progress reports more timely by removing the
requirement that they be submitted as formal SIP revisions. We are retaining a requirement that
states consult with FLMs on their progress reports, and that states offer the public an opportunity
to comment on progress reports before they are finalized, which are two of the steps that applied
to progress reports when they were required to be SIP revisions, and which will help ensure
ongoing accountability for progress reports. Please note that while the proposed rule included
identical FLM consultation periods for progress reports and periodic comprehensive SIP
revisions, FLM consultation requirements for SIP revisions and progress reports will differ going
forward. This issue is described more fully in Section IV.K of this document.

Finally, the 1999 RHR’s provisions related to reasonably attributable visibility
impairment required a recurring process of assessment and planning by the states. Experience
since these provisions were promulgated suggests that situations involving reasonably
attributable visibility impairment occur infrequently and therefore that an “as needed” approach
for initiating a state planning obligation would be a more efficient use of resources. The EPA is
finalizing its proposal to replace the recurring process of assessment of reasonably attributable

visibility impairment with an as-needed approach. The change to an as-needed approach only

This document is a prepublication version, signed by EPA Administrator, Gina McCarthy on 12/14/2016. We have
taken steps to ensure the accuracy of this version, but it is not the official version.
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applies to reasonably attributable visibility impairment — periodic planning for purposes of
regional haze will continue. In addition, in light of our increased understanding of the interstate
nature of visibility impairment, we are expanding the applicability of the requirement to address
reasonably attributable visibility impairment from only states with Class I areas to all states. If a
situation exists or arises in which a source or a small number of sources in a state without any
Class I area causes reasonably attributable visibility impairment at a Class I area in another state,

this mechanism will ensure adequate visibility protection.

III. Overview of Visibility Protection Statutory Authority, Regulation and Implementation
A. Visibility in Mandatory Class I Federal Areas

Reduction in visibility caused by emissions of PM1o, PM2 s (e.g., sulfates, nitrates,
organic carbon, elemental carbon and soil dust) and their precursors (e.g., SO2, NOx and, in some
cases, ammonia and volatile organic compounds) can take the form of either visibly distinct
layers or plumes of pollution or more uniform “regional haze.” Fine particle precursors react in
the atmosphere to form PMa s, which along with directly emitted PM1o and PMa 5 impairs
visibility by scattering and absorbing light. This light scattering reduces the clarity, color and
visible distance that one can see. Particulate matter can also cause serious health effects in
humans (including premature death, heart attacks, irregular heartbeat, aggravated asthma,
decreased lung function and increased respiratory symptoms) and contribute to environmental
effects such as acid deposition and eutrophication.

Data from the existing visibility monitoring network, the “Interagency Monitoring of

Protected Visual Environments” (IMPROVE) monitoring network, show that at the time the

This document is a prepublication version, signed by EPA Administrator, Gina McCarthy on 12/14/2016. We have
taken steps to ensure the accuracy of this version, but it is not the official version.
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RHR was finalized in 1999, visibility impairment caused by air pollution occurred virtually all
the time at most national park and wilderness areas. The formally defined average visual range’
in many Class I areas in the western U.S. was 62-93 miles. In some Class I areas, these visual
ranges may have been impacted by natural wildfire and dust episodes in addition to
anthropogenic impacts. In most of the castern Class I areas of the U.S., the average visual range
was less than 19 miles.®

Based on visibility data through 2014, the visual range has increased 10 to 20 miles (4 to
7 deciviews)’ since the year 2000 in castern Class I areas on the 20 percent haziest days. Some
western Class I areas have also experienced visual range increases of 5 to 10 miles (1 to 4
deciviews) on the 20 percent haziest days. However, in some areas, such as Sawtooth Wilderness
area in Idaho, improvements from reduced emissions from man-made sources have been
overwhelmed by impacts from wildfire and/or dust events. There are also some western areas
where visibility has improved only by a slight amount or made no progress.

B. Reasonably Attributable Visibility Impairment

> Visual range is the greatest distance, in kilometers or miles, at which a certain dark object can
be discerned against the sky by a typical observer under certain defined conditions. Visual range
defined in this highly controlled manner is inversely proportional to light extinction (bex) by
particles and gases and is calculated as: Visual Range = 3.91/bex: (Bennett, M.G., The physical
conditions controlling visibility through the atmosphere; Quarterly Journal of the Royal
Meteorological Society, 1930, 56, 1-29). Light extinction has units of inverse distance (i.e., Mm™
or inverse Megameters (mega = 10°)). Under conditions other than those defined in this
reference, people’s ability to discern landscape features may vary and be different than implied
by the value of the visual range as calculated from light extinction using this formula.

664 FR 35715 (July 1, 1999).

7 The deciview haze index (discussed in more detail in Section IT1.B.3 of this document) is
logarithmically related to light extinction and is used by the regional haze program because it
describes uniform differences in visibility across a range of visibility conditions.
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In section 169A of the 1977 Amendments to the CAA, Congress enacted a program for
protecting visibility in the nation’s national parks, wilderness areas and other Class I areas due to
their “great scenic importance.”® Section 169A(a) of the CAA establishes as a national goal the
“prevention of any future, and the remedying of any existing, impairment of visibility in
mandatory Class I Federal areas which impairment results from manmade air pollution.”

In 1980, the EPA promulgated regulations to address visibility impairment in Class I
areas, including but not limited to impairment that is “reasonably attributable” to a single source
or small group of sources, i.e., “reasonably attributable visibility impairment.”® These
regulations, codified at 40 CFR 51.300 through 51.307, represented the first phase in addressing
visibility impairment from existing sources. They also addressed potential visibility impacts from
new and modified major sources already subject to permitting requirements for purposes of
protection of the National Ambient Air Quality Standards (NAAQS) and preventing significant
deterioration of air quality.

Notably, not all states were subject to the 1980 reasonably attributable visibility
impairment requirements. Under the 1980 rules, the 35 states and one territory (Virgin Islands)
containing Class I areas were required to submit SIPs addressing reasonably attributable
visibility impairment. The 1980 rules required states to (1) develop, adopt, implement and
evaluate long-term strategies for making reasonable progress toward remedying existing and
preventing future impairment in the mandatory Class I areas through their SIP revisions; (2)
adopt certain measures to assess potential visibility impacts due to new or modified major

stationary sources, including measures to notify FLMs of proposed new source permit

8 HR. Rep. No. 294, 95th Cong. 1st Sess. at 205 (1977).
? 45 FR 80084 (December 2, 1980).
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applications, and to consider visibility analyses conducted by FLMs in their new source
permitting decisions; (3) conduct visibility monitoring in mandatory Class I areas, and (4) revise
their SIPs at 3-year intervals to assure reasonable progress toward the national visibility goal. In
addition, the 1980 regulations provided that an FLM may certify to a state at any time that
visibility impairment at a Class I area is reasonably attributable to a single source or a small
number of sources. Following such a certification by an FLM, a state was required to address the
requirements for best available retrofit technology (BART) for BART-eligible sources
considered to be contributing to reasonably attributable visibility impairment. Also, the
appropriate control of any source certified by an FLM, whether BART-eligible or not, would be
specifically addressed in the long-term strategy for making reasonable progress toward the
national goal of natural visibility conditions. See the 1980 rule’s version of 40 CFR
51.302(c)(2)(i).

In practice, the 1980 rules resulted in few SIPs being submitted by states and approved by
the EPA, requiring the EPA to develop and apply FIPs to those states that failed to submit an
approvable reasonably attributable visibility impairment SIP.!* Most of these FIPs contained
planning requirements only. That is, most of the FIPs merely committed the EPA to assessing on
a 3-year cycle whether reasonably attributable visibility impairment was occurring, and if so, to
adopting an appropriate strategy of required emission controls.

C. Regional Haze

1. Requirements of the 1990 CAA Amendments and the EPA’s Regional Haze Rule

1052 FR 45132 (November 24, 1987).
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In 1990, Congress added section 169B to the CAA to further address regional haze
issues. Among other things, this section included provisions for the EPA to conduct visibility
research on regional regulatory tools with the National Park Service and other federal agencies,
and to provide periodic reports to Congress on visibility improvements due to implementation of
other air pollution protection programs. CAA section 169B also generally allowed the
Administrator to establish visibility transport commissions and specifically required the
Administrator to establish a commission for the Grand Canyon area. The EPA promulgated a
rule to address regional haze in 1999.!" The 1999 RHR established a more comprehensive
visibility protection program for Class I areas. The requirements for regional haze are found at
40 CFR 51.308 and 51.309.

The requirement to submit a regional haze SIP applies to all 50 states, the District of
Columbia and the Virgin Islands.'? Congress subsequently amended the deadlines for regional
haze SIPs, and the EPA adopted regulations requiring states to submit the first implementation
plans addressing regional haze visibility impairment no later than December 17, 2007.'* These
mitial SIPs were to address emissions from certain large stationary sources and other
requirements, which we discuss in greater detail later. Few states submitted a regional haze SIP
by the December 17, 2007, deadline, and on January 15, 2009, the EPA found that 37 states, the

District of Columbia and the Virgin Islands had failed to submit SIPs addressing the regional

164 FR 35714 (July 1, 1999).

12 This requirement does not apply to other U.S. territories defined as “states” under the CAA
because they do not have mandatory Class I Federal areas and are too distant from any such
areas to affect them.

1370 FR 39104 (July 6, 2005).
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haze requirements.'* These findings triggered a requirement for the EPA to promulgate FIPs
within 2 years unless a state submitted a SIP and the EPA approved that SIP within the 2-year
period.!®> Most states eventually submitted SIPs.

The 1999 RHR also required states to submit periodic comprehensive revisions of their
regional haze SIPs. Under 40 CFR 51.308(f) of the 1999 RHR, states were required to submit the
first such revision by no later than July 31, 2018, and every 10 years thereafter. These periodic
comprehensive SIP revisions were required to address a number of elements, including current
visibility conditions and actual progress made toward natural conditions during the previous
implementation period; a reassessment of the effectiveness of the long-term strategy in achieving
the RPGs over the prior implementation period; and affirmation of or revision to the RPGs.
Further information on these periodic comprehensive SIP revisions can be found in Section
II1.B.3 of this document. In addition, the 1999 RHR’s 40 CFR 51.308(g) required each state to
submit progress reports, in the form of SIP revisions, every 5 years after the date of the state’s
initial SIP submission. In the progress reports, states were required to evaluate the progress made
towards the RPGs for mandatory Class I areas located within the state, as well as those
mandatory Class I areas located outside the state that may be affected by emissions from within
the state. Further information on progress reports can be found in Section I11.B.4 of this
document.

The 1999 RHR sought to improve efficiency and transparency by requiring states to
coordinate planning under the 1980 reasonably attributable visibility impairment provisions with

planning under the provisions added by the 1999 RHR. The states were directed to submit

1474 FR 2392 (January 15, 2009).
I3 CAA section 110(c).

This document is a prepublication version, signed by EPA Administrator, Gina McCarthy on 12/14/2016. We have
taken steps to ensure the accuracy of this version, but it is not the official version.

Page 17 of 205

ED_001318B_00002694-00033



EPA-HQ-2017-10384

reasonably attributable visibility impairment SIPs every 10 years rather than every 3 years, and
to do so as part of the newly required regional haze SIPs. Many, but not all, states submitted
initial regional haze SIPs that committed to this coordinated planning process. Coordination of
reasonably attributable visibility impairment and regional haze planning is described in more
detail later.

2. Roles of Agencies in Addressing Regional Haze

Successful implementation of the regional haze program requires long-term regional
coordination among states, tribal governments and various federal agencies. As noted earlier,
pollution affecting the air quality in Class I areas is emitted from many individual sources and
can be transported over long distances, even hundreds of miles. Therefore, to effectively address
the problem of visibility impairment in Class I areas, states need to develop strategies in
coordination with one another, taking into account the effect of emissions from one jurisdiction
on the air quality in another.

Because the pollutants that lead to regional haze can originate from sources located
across broad geographic areas, and because these sources may be numerous and emit amounts of
pollutants that, even though small, contribute to the collective whole, the EPA encourages states
to address visibility impairment from a regional perspective. Five regional planning
organizations (RPOs) were formed after the promulgation of the RHR in 1999 to address
regional haze and related issues: the Central Regional Air Planning Association, the Mid-
Atlantic/Northeast Visibility Union, the Midwest Regional Planning Organization, the Western

Regional Air Partnership and the Visibility Improvement State and Tribal Association of the
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t.1° The RPOs first evaluated technical information to better understand how their states

Southeas
and tribes impact Class I areas across the country, and then supported the development (by
states) of regional strategies to reduce emissions of pollutants that lead to regional haze.

3. Requirements for the Regional Haze SIPs

As mentioned earlier, states were required to submit SIPs addressing regional haze
visibility impairment in 2007, which covered what we refer to as the first implementation period
(2008-2018). A focus of the 2007 SIP obligation was to give specific attention to certain
stationary sources that were in existence on August 7, 1977, but were not in operation before
August 7, 1962, by requiring these sources, where appropriate, to install BART controls for the
purpose of eliminating or reducing visibility impairment. These SIPs included a number of
components and/or analyses, which are described later along with information regarding whether
or not this final rule impacts that particular SIP element.

BART Requirement. Section 169A of the CAA directs states to evaluate the use of retrofit
controls at certain larger, often uncontrolled, older stationary sources in order to address
visibility impacts from these sources. Specifically, section 169A(b)(2)(A) of the CAA requires
states to revise their SIPs to include such measures as may be necessary to make reasonable
progress towards the natural visibility goal, including a requirement that certain categories of

existing major stationary sources'’ procure, install and operate BART. Under the RHR, the EPA

16 See “Visibility — Regional Planning Organizations,” available at
htitps://www.epa.gov/visibility/visibility-regional-planning-organizations.

17 The set of “major stationary sources” potentially subject-to-BART is listed in CAA section
169A(g)(7).
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directed states to conduct BART determinations for any “BART-eligible” sources'® that may be
anticipated to cause or contribute to any visibility impairment in a Class I area. The EPA
published the Guidelines for BART Determinations Under the Regional Haze Rule at appendix Y
to 40 CFR part 51 (hereinafter referred to as the “BART Guidelines”) to assist states in
determining which of their sources should be subject to the BART requirements and in
determining appropriate emission limits for each applicable source.® The 1999 RHR also gave
states the flexibility to adopt an emissions trading program or other alternative program in lieu of
source-specific BART as long as the alternative provided greater reasonable progress towards
improving visibility than BART and met certain other requirements set out in the 1999 RHR’s 40
CFR 51.308(¢)(2).

States were required to undertake the BART determination process during the first
implementation period. The BART requirement was a one-time requirement, but a BART-
eligible source may need to be re-assessed for additional controls in future implementation
periods under the CAA’s reasonable progress provisions. Specifically, we anticipate that a
number of BART-eligible sources that installed only moderately effective controls (or no
controls at all) will need to be reassessed. Under the 1999 RHR’s 40 CFR 51.308(¢)(5), BART-

eligible sources are subject to the requirements of 40 CFR 51.308(d), which addresses regional

¥ BART-eligible sources are those sources that have the potential to emit 250 tons or more of a
visibility-impairing air pollutant, were not in operation prior to August 7, 1962, but were in
existence on August 7, 1977, and whose operations fall within one or more of 26 specifically
listed source categories. 40 CFR 51.301.

1970 FR 39104 (July 6, 2005).
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haze SIP requirements for the first implementation period, in the same manner as other sources
going forward.?°

Visibility Metric. The RHR established the 24-hour deciview haze index as the principal
metric or unit for expressing visibility on any particular day.?! The deciview haze index is
calculated from light extinction values and expresses uniform changes in the degree of haze in
terms of common increments across the entire range of visibility conditions, from pristine to
extremely hazy. Deciview values are calculated by using air quality measurements to estimate
light extinction, most recently using the revised IMPROVE algorithm, and then transforming the
value of light extinction using a logarithmic function.?? The deciview is a more useful measure
for comparing days and tracking progress in improving visibility than light extinction itself
because each deciview change is an equal incremental change in visibility typically perceived by
a human observer. Most people can detect a change in visibility of one deciview. The preamble
to the 1999 RHR provided additional details about the deciview haze index.

Baseline, Current and Natural Conditions and Tracking Changes in Visibility. To track
changes in visibility over time at each of the 156 Class I areas covered by the visibility program
(40 CFR 81.401-437), and as part of the process for determining reasonable progress, states

were required to calculate visibility conditions at each Class I area for a S-year period just

20 Under the 1999 RHR’s 40 CFR 51.308(e)(5), BART-eligible sources were subject to the
requirements of 40 CFR 51.308(d), which addresses regional haze SIP requirements for the first
implementation period, in the same manner as other sources going forward.

21 See 70 FR 39104, 39118.

22 Pitchford, M.; Malm, W.; Schichtel, B.; Kumar, N.; Lowenthal, D.; Hand, J. Revised
algorithm for estimating light extinction from IMPROVE particle speciation data; J. Air & Waste
Manage. Assoc. 2007, 57, 1326-1336; doi: 3155/1047-3289.57.11.1326.
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preceding each periodic comprehensive SIP revision.?* To do this, the 1999 RHR required states
to determine average visibility conditions (in deciviews) for the 20 percent least impaired days
and the 20 percent most impaired days over the S-year period at each of their Class I areas.

States were also required to develop an estimate of natural visibility conditions for the
purpose of estimating progress toward the national goal. Natural visibility is determined by
estimating the natural concentrations of pollutants that cause visibility impairment and then
calculating total light extinction based on those estimates. The EPA has provided guidance to
states regarding how to calculate baseline, natural and current visibility conditions at each Class I
area.”* After the EPA issued this guidance, a number of interested parties together developed a
set of alternative estimates of natural conditions using a more refined approach (known as “NC-
II”), which were used by most states in their first regional haze SIPs with EPA approval.

Baseline visibility conditions reflect the degree of visibility impairment for the 20 percent

least impaired days and 20 percent most impaired days for each calendar year from 2000 to

%3 Under the 1999 RHR, states were also required to periodically review progress in reducing
impairment every 5 years.

24 Guidance for Estimating Natural Visibility Conditions Under the Regional Haze Rule,
September 2003, EPA—454/B—03-005, available at
http://'www3.epa.gov/ttn/caaa/tl/memoranda/rh _envcurhr gd.pdf, and Guidance for Tracking
Progress Under the Regional Haze Rule, September 2003, EPA—-454/B—03-004, available at
http://'www3.epa.gov/tin/oarpg/tl/memoranda/rh_tpurhr gd.pdf.

2% Regional Haze Rule Natural Level Estimates Using the Revised IMPROVE Aerosol
Reconstructed Light Extinction Algorithm, available at
http./Nista.cira.colostate.edu/improve/Publications/GrayLit/032 NaturalCondllpaper/Copeland
_etal NaturalConditionsll Description.pdf; Revised IMPROVE Algorithm for Estimating Light
Extinction from Particle Speciation Data, available at
http.//vista.cira.colostate.edu/improve/Publications/GrayLit/019 RevisedIMPROVEeq/Revised]
MPROVEAlgorithm3.doc,; and Regional Haze Data Analysis Workshop, June 8, 2005, Denver,
CO, agenda and documents available at
http://www.wrapair.org/forums/aamrf/meetings/050608den/index. html.
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2004. Using monitoring data for 2000 through 2004, states are required to calculate the average
degree of visibility impairment for each Class I area, based on the average of annual values of
these two metrics over the 5-year period. The comparison of baseline visibility conditions to
natural visibility conditions indicates the amount of improvement that would be necessary to
attain natural visibility. Over time, the comparison of current visibility conditions?® to the
baseline visibility conditions will indicate the amount of progress that has been made.

The 1999 RHR defined “visibility impairment” as a humanly perceptible change (i.e.,
difference) in visibility from that which would have existed under natural conditions. The rule
directed the tracking of visibility impairment on the 20 percent “most impaired days” and 20
percent “least impaired days” in order to determine progress towards natural visibility
conditions. 40 CFR 51.308(d)(2)(1-1v). In light of the 1999 RHR’s definition of “impairment,”
the term “impaired” in the phrases “most impaired days” and “least impaired days” could be
taken to mean anthropogenic impairment only and to exclude reductions in visibility attributable
to natural emission sources. However, the preamble to the 1999 RHR stated that the least and
most impaired days were to be selected as the monitored days with the lowest and highest actual
deciview levels caused by all sources, respectively. In 2003, the EPA issued guidance describing
in detail the steps necessary for selecting and calculating light extinction on the “worst” and
“best” visibility days, and this guidance also indicated that the monitored days with the lowest

and highest actual deciview levels were to be selected as the least and most impaired days.>” This

26 Given the required timing of the first regional haze SIPs that were due by December 17, 2007,
“baseline visibility conditions” were also the “current” visibility conditions. For future SIPs,
“current conditions” will be updated to the S-year period just preceding the SIP revision.

27 Guidance for Tracking Progress Under the Regional Haze Rule, September 2003,

http://'www 3.epa.gov/ttnamtil/files/ambient/visible/tracking. pdf.
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approach worked well in many Class I areas but caused some concerns in other areas.
Specifically, the “worst” visibility days in some Class I areas can be impacted by irregularly
occurring natural emissions (e.g., wildland wildfires and dust storms). These natural
contributions to haze vary in magnitude and timing. Anticipating this variability, in the 1999
RHR the EPA decided to use 5-year averages of visibility data to minimize the impacts of the
interannual variability in natural events. However, additional data available through the
IMPROVE monitoring network indicate that in many Class I areas S-year averages are not
sufficient for minimizing these erratic impacts. As a result, visibility improvements resulting
from decreases in anthropogenic emissions can be hidden by this natural variability. Further,
because of the logarithmic deciview scale, changes in PM concentrations and light extinction due
to reductions in anthropogenic emissions have little effect on the deciview value on days with
high PM concentrations and light extinction due to natural sources. The use of the days with the
highest deciview index values, without consideration of the source of the visibility impacts, thus
created difficulties when attempting to track visibility improvements resulting from controls on
anthropogenic sources. States identified this difficulty prior to the start of this rulemaking and
asked that the EPA explore options for focusing the visibility tracking metric on the effect of
controlling anthropogenic emissions. To help states minimize the impacts of emissions from
natural sources on visibility tracking via an approach that is also consistent with the CAA’s goal
to reduce visibility impairment resulting from man-made air pollution, the EPA proposed to
more explicitly (and consistently) address this issue for future implementation periods.
Reasonable Progress Goals and Long-Term Strategy. To ensure continuing progress
towards achieving the natural visibility goal, the 1999 RHR required that each SIP submission in

the series of periodic comprehensive regional haze SIPs establish two distinct RPGs (one for the
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most impaired and one for the least impaired days) for every Class I area. See 40 CFR
51.308(d)(1). The 1999 RHR did not mandate specific milestones or rates of progress, but
instead called for states to establish goals that provide for “reasonable progress” toward
achieving natural visibility conditions. Specifically, states were required to provide for an
improvement in visibility for the most impaired days over the period of the SIP, and ensure no
degradation in visibility for the least impaired days over the same period.

To set their RPGs, states were required to consider the four statutory reasonable progress
factors: (1) the costs of compliance; (2) the time necessary for compliance; (3) the energy and
non-air quality environmental impacts of compliance; and (4) the remaining useful life of any
potentially affected sources. States were required to demonstrate in their SIPs how these factors
were considered when selecting the RPGs for the least impaired and most impaired days for each
applicable Class I area. The RPGs are not enforceable.?®

Consistent with the requirement in section 169A(b) of the CAA that states include in their
regional haze SIPs a 10- to 15-year strategy for making reasonable progress, 40 CFR
51.308(d)(3) of the 1999 RHR required states to include a long-term strategy in their regional
haze SIPs. Under the 1999 RHR, a state’s long-term strategy is inextricably linked to the RPGs
because the long-term strategy “must include enforceable emission limitations, compliance
schedules, and other measures as necessary to achieve the reasonable progress goals established
by states having mandatory Class I Federal areas.” 40 CFR 51.308(d)(3).

When setting their RPGs, states were also required to consider the rate of progress for the

most impaired days that would be needed to reach natural visibility conditions by 2064 and the

28 64 FR 35754.
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emission reduction measures that would be needed to achieve that rate of progress over the
approximately 10-year period of the SIP. The purpose of this requirement was to allow for
analytical comparisons between the rate of progress that would be achieved by the state’s chosen
set of control measures and the URP. If a state’s RPG for the most impaired days achieved
progress that was equal to the URP, the RPG would be “on the URP line”?’ or “on the
glidepath.” If a state’s RPG for the most impaired days was not on the glidepath, 40 CFR
51.308(d)(1)(i1) required the state to demonstrate that it would not be reasonable to require
additional control measures and adopt an RPG that would be on the glidepath. The 1999 RHR
did not establish an enforceable requirement that natural conditions be reached by 2064. The
EPA approved a number of SIPs for the first implementation period that projected that continued
progress at the rate expected to be achieved during the first period would not result in natural
conditions until after 2064 However, the EPA also disapproved some SIPs during the first
implementation period where states argued that no analysis of the four factors was necessary
because visibility was projected to be “below the glidepath” at the end of the implementation
period even without additional measures.*°

In setting their RPGs, each state with one or more Class I areas was also required to
consult with potentially “contributing states,” i.e., other nearby states with emission sources that
may be affecting visibility impairment in the state’s Class I areas. In such cases, the contributing

state was required to demonstrate that it included in its long-term strategy all measures necessary

29 The URP for the most impaired days can be represented in a graphical manner by drawing the
“URP line” on a chart with calendar year on the horizontal axis and deciviews for the 20 percent
most impaired day on the vertical axis.

3076 FR 64186 at 64195 (October 17, 2011) (proposed action on Arkansas’s RPGs), 77 FR
14604 at 14612 (March 12, 2012) (final action on Arkansas’s RPGs).
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to obtain its share of the emission reductions needed to make reasonable progress at the Class I
area.’! In determining whether the upwind and downwind states’ long-term strategies and RPGs
provided for reasonable progress toward natural visibility conditions, the EPA was required to
evaluate the demonstrations developed by the state. 40 CFR 51.308(d)(1).

The 1999 RHR required states to consider all types of anthropogenic sources of visibility
impairment when developing their long-term strategies, including major and minor stationary
sources, mobile sources and area sources. States had to consider a number of factors when
developing their long-term strategies, including: (1) emission reductions due to ongoing air
pollution control programs, including measures to address reasonably attributable visibility
impairment; (2) measures to mitigate the impacts of construction activities; (3) emissions
limitations and schedules for compliance; (4) source retirement and replacement schedules; (5)
smoke management techniques for agricultural and forestry management purposes; (6) the
enforceability of emissions limitations and control measures; and (7) the anticipated net effect on
visibility due to projected changes in point, area and mobile source emissions over the period
addressed by the long-term strategy. 40 CFR 51.308(d)(3)(v).

Coordinating Regional Haze and Reasonably Attributable Visibility Impairment. The
1999 RHR fulfilled the EPA’s responsibility to put in place a national regulatory program that

addresses both reasonably attributable visibility impairment and regional haze. As part of the

31 This consultation obligation is a key element of the regional haze program. Congress, the
states, the courts and the EPA have long recognized that regional haze is a regional problem that
requires regional solutions. Vermont v. Thomas, 850 F.2d 99, 101 (2d Cir. 1988). Ultimately,
early actions by states such as Vermont were influential in Congressional enactment of section
169B of the CAA in 1990. Congress intended this provision of the CAA to “equalize the
positions of the States with respect to interstate pollution,” (S. Rep. No. 95-127, at 41 (1977))
and our interpretation accomplishes this goal by ensuring that downwind states can seek recourse
from us if upwind states are not doing enough to address visibility transport.
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1999 RHR, the EPA revised the schedule in 40 CFR 51.306(c) for the periodic review of
reasonably attributable visibility impairment SIPs. The revised version of this subsection
required that the reasonably attributable visibility impairment plan must continue to provide for a
periodic review and SIP revision not less frequently than every 3 years until the date of
submission of the state’s first plan addressing regional haze visibility impairment. On or before
this date, the state must have revised its plan to provide for periodic review and revision of a
coordinated long-term strategy for addressing reasonably attributable visibility impairment and
regional haze, and the state must have submitted the first such coordinated long-term strategy
with its first regional haze SIP. Under the 1999 RHR, states were required to submit future
coordinated long-term strategies, and periodic progress reports evaluating progress towards
RPGs. The state’s periodic review of its long-term strategy was required to report on both
regional haze visibility impairment and reasonably attributable visibility impairment and was
required to be submitted to the EPA in the form of a periodic comprehensive SIP revision. Under
our proposed changes to the reasonably attributable visibility impairment provisions, this
coordinated approach to a state’s long-term strategies for regional haze and reasonably
attributable visibility impairment would continue, but will apply in the infrequent case that a
state receives a certification of reasonably attributable visibility impairment.

Monitoring Strategy and Other Implementation Plan Requirements. 40 CFR 51.308(d)(4)
of the 1999 RHR included the requirement for a monitoring strategy for measuring,
characterizing and reporting of regional haze visibility impairment that is representative of all
mandatory Class I areas within the state. The strategy was required to be coordinated with the
monitoring strategy required in the 1999 RHR version of 40 CFR 51.305 for reasonably

attributable visibility impairment. Compliance with this requirement could be met through
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“participation” in the IMPROVE network.?? A state’s participation in the IMPROVE network
includes state support for the use of CAA state and tribal assistance grants funds to partially
support the operation of the IMPROVE network as well as the state’s review and use of
monitoring data from the network. The monitoring strategy was due with the first regional haze
SIP, and under the 1999 RHR it must be reviewed every 5 years as part of the progress reports.
The monitoring strategy must also provide for additional monitoring sites if the IMPROVE
network is not sufficient to determine whether RPGs will be met. To date, neither the EPA nor
any state has concluded that the IMPROVE network is not sufficient in this way. The evolution
of the IMPROVE network will be guided by a Steering Committee that has FLM, EPA and state
participation, within the evolving context of available resources. It is the EPA’s objective that
individual states will not be required to commit to providing monitoring sites beyond those
planned to be operated by the IMPROVE program during the period covered by a SIP revision.
Further, if the IMPROVE program must discontinue a monitoring site, this would not be a basis
for an approved regional haze SIP to be found inadequate; but rather, the state, the federal
agencies and the IMPROVE Steering Committee should work together to address the RHR
requirements when the next SIP revision is developed. As described in Section IV.H of this
document, we proposed that progress reports from individual states no longer be required to
review and modify as necessary the state’s monitoring strategy. The IMPROVE Steering
Committee structure, the requirement to review the monitoring strategy as part of the periodic

comprehensive SIP revision, and the requirement for a state to consider any recommendations

32 While compliance with 40 CFR 51.308(d)(4) for regional haze may be met through
participation in the IMPROVE network, additional analysis or techniques beyond participation in
IMPROVE may be required for compliance with 40 CFR 51.305 for reasonably attributable
visibility impairment.
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from the EPA or a FLM for additional monitoring for purposes of reasonably attributable
visibility impairment will be sufficient to achieve the objective of the current progress report
requirement to review the monitoring strategy.

Consultation between States and FLMs. The 1999 RHR required that states consult with
FLMs before adopting and submitting their SIPs. 40 CFR 51.308(i). There are two parts to this
requirement. First, states must provide FLMs an opportunity for an in-person consultation
meeting at least 60 days prior to holding any public hearing on the SIP. This consultation
meeting was required to include the opportunity for the FLMs to discuss their assessment of
impairment of visibility in any Class I area and to offer recommendations on the development of
the RPGs and on the development and implementation of strategies to address visibility
impairment. Further, a state was required to include in its SIP a description of how it addressed
any comments provided by the FLMs. We proposed to require that states offer the opportunity
for this already-required in-person consultation meeting early enough that information and
recommendations provided by the FLMs can meaningfully inform the state’s decisions on the
long-term strategy. The second part of the consultation requirement is that a SIP must provide
procedures for continuing consultation between the state and FLMs regarding the state’s
visibility protection program, including development and review of SIP revisions, progress
reports, and the implementation of other programs having the potential to contribute to
impairment of visibility in Class I areas. We did not propose any change to this requirement for
procedures for continuing consultation. This continuing consultation should provide
opportunities for FLM input on the scope and methods for the state’s technical analyses as they
are being planned, while the in-person consultation meeting required by the first part of the

consultation requirement will occur as a state is making decisions based on the conclusions of its
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technical analyses. FLMs often participate in multi-state workgroups on regional haze and
related issues and attend multi-state meetings on these topics, which further facilitates
collaboration with individual states during SIP development.
4. Requirements for the Regional Haze Progress Reports

The 1999 RHR included provisions for progress reports to be submitted at 5-year
intervals, counting from the submission of the first required SIP revision by the particular state.
The requirements for these reports were included for most states in 40 CFR 51.308 (g) and (h).
Three western states (New Mexico, Utah and Wyoming) exercised an option provided in the
RHR to meet alternative requirements contained in 40 CFR 51.309 for their SIPs. For these three
states, the requirements for the content of the 5-year progress reports are identical to those for the
other states, but for these states the requirements for the reports were contained in 40 CFR
51.309(d)(10). This section specifies fixed due dates in 2013 and 2018 for these progress reports.
The 1999 RHR then provided that these three states will revert to the progress report
requirements in 40 CFR 51.308 after the report currently due in 2018. We did not propose this
aspect of the RHR.

An explanation of the 5-year progress reports is provided in the preamble to the 1999
RHR .*? This 5-year review was intended to provide an interim report on the implementation of,
and if necessary mid-course corrections to, the regional haze SIP, which is generally prepared in
10-year increments. The progress report provides an opportunity for public input on the state’s

(and the EPA’s) assessment of whether the approved regional haze SIP is being implemented

33 64 FR 35747 (July 1, 1999).
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appropriately and whether reasonable visibility progress is being achieved consistent with the
projected visibility improvement in the SIP.

Required elements of the progress report under the 1999 RHR included: the status of
implementation of all measures included in the regional haze SIP; a summary of the emissions
reductions achieved throughout the state; an assessment of current visibility conditions and the
change in visibility impairment over the past 5 years; an analysis tracking the change over the
past S years in emissions of pollutants contributing to visibility impairment from all sources and
activities within the state; an assessment of any significant changes in anthropogenic emissions
within or outside the state that have occurred over the past 5 years that have limited or impeded
progress in reducing pollutant emissions and improving visibility; an assessment of whether the
current SIP elements and strategies are sufficient to enable the state (or other states with
mandatory Class I areas affected by emissions from the state) to meet all established RPGs; a
review of the state's visibility monitoring strategy and any modifications to the strategy as
necessary; and a determination of the adequacy of the existing SIP (including taking one of four
possible actions).** We proposed to include a number of clarifications and changes to the
requirements for the content of progress reports.

Under the 1999 RHR’s 40 CFR 51.308(g) and 40 CFR 51.309(d)(10), progress reports
must take the form of SIP revisions, so states must follow formal administrative procedures

(including public review and opportunity for a public hearing) before formally submitting the 5-

3440 CFR 51.308(g). See also General Principles for the 5-Year Regional Haze Progress Reports
for the Initial Regional Haze State Implementation Plans (Intended to Assist States and EPA
Regional Offices in Development and Review of the Progress Reports), April 2013, EPA—
454/B—03-005, available at Attps://www.epa.gov/sites/production/files/2016-
03/documents/haze Syear 4-10-13.pdf, (hereinafter referred to as “our 2013 Progress Report

Guidance”).
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year progress report to the EPA. See 40 CFR 51.102, 40 CFR 51.103, and Appendix V to Part 51
— Criteria for Determining the Completeness of Plan Submissions. We proposed to remove the
requirement that progress reports be submitted as SIP revisions.

In addition, because progress reports were SIP revisions under the 1999 RHR, states were
required to provide FLMs with an opportunity for in-person consultation at least 60 days prior to
any public hearing on progress report. See 1999 RHR version of 40 CFR 51.308(i)(2) and (3).
Procedures must also be provided for continuing consultation between the state and FLM
regarding development and review of progress reports. See 40 CFR 51.308(1)(4).

Under the 1999 RHR, the first progress reports were due S years from the initial SIP
submittal (with the next progress reports for New Mexico, Utah, and Wyoming due in 2018).

Most of these deadlines have already passed although some are due in 2016 and in 2017.3°

5. Tribes and Regional Haze

Tribes have a distinct interest in regional haze due to the effects of visibility impairment
on tribal lands as well as on other lands of high value to tribal members, such as landmarks
considered sacred. Tribes, therefore, have a strong interest in emission control measures that
states and the EPA incorporate into SIPs and FIPs with regard to regional haze, and also have an

interest in the state response to any certification of reasonably attributable visibility impairment

35 A number of first progress reports have been submitted by states. Several of these progress
reports have been approved, action on several others has been proposed, and EPA is still
reviewing the other submitted reports. There are also states for which progress reports are
overdue, and a few states for which progress reports are not yet due and have not been submitted.

This document is a prepublication version, signed by EPA Administrator, Gina McCarthy on 12/14/2016. We have

taken steps to ensure the accuracy of this version, but it is not the official version.

Page 33 of 205

ED_001318B_00002694-00049



EPA-HQ-2017-10384

made by an FLM 3¢ The agency has a tribal consultation policy that covers any plan that the EPA
would promulgate that may affect tribal interests. This consultation policy applies to situations
where a potentially affected source is located on tribal land, as well as situations where a SIP or
FIP concerns a source that is located on state land and may affect tribal land or other lands that
involve tribal interests. In addition, the EPA has and will continue to consider any tribal
comments on any proposed action on a SIP or FIP.

In the first implementation period for regional haze SIPs, the partnerships within the
RPOs included strong relationships between the states and the tribes, and the EPA encourages
states to continue to invest in those relationships (including consulting with tribes), particularly
with respect to tribes located near Class I areas. States should continue working directly with
tribes on their SIPs and their response to any certification of reasonably attributable visibility
impairment made by an FLM. It is preferable for states to address tribal concerns during their
planning process rather than the EPA addressing such concerns in its subsequent rulemaking
process. During the development of this rulemaking, the EPA was asked by the National Tribal
Air Association to adopt a requirement that states formally consult with tribes during the
development of their regional haze SIPs. The CAA does not explicitly authorize the EPA to
impose such a requirement on the states. While we recognize the value of dialogue between state
and tribal representatives, we did not propose to require it.

D. Air Permitting

36 Like the EPA, the Department of the Interior and the U.S. Forest Service in the U.S.
Department of Agriculture have strong tribal consultation policies. See:
http://www.epa.gov/tribal/consultation/index.htm;
http://'www.fs.fed.us/spf/tribalrelations/authorities.shtml, and
https://www.doi.gov/tribes/Tribal-Consultation-Policy.
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One part of the visibility protection program, 40 CFR 51.307, New Source Review
(NSR), was established in 1980 with the rationale that while most new sources that may impair
visibility were already subject to review under the Prevention of Significant Deterioration
provisions (part C of Title I of the CAA), additional regulations would “ensure that certain
sources exempt from the PSD regulations because of geographic criteria will be adequately
reviewed for their potential impact on visibility in the mandatory Class I Federal area.”*” The
EPA explained at proposal that this was necessary because the PSD regulations did not call for
the review of major emitting facilities (or major modifications) located in nonattainment areas,>®
and that it was appropriate to “clarify certain procedural relationships between the FLM and the
state in the review of new source impacts on visibility in Federal class I areas.”* The EPA
envisioned that state and FLM consultation would commence with the state notifying the FLM of
a potential new source, and that consultation would continue throughout the permitting process.
We proposed to revise 40 CFR 51.307 only as needed to maintain consistency with revisions to
other sections of 40 CFR part 50 subpart P.

IV. Final Rule Revisions

3745 FR 80084 (December 2, 1980).

3% In 1978, PSD rules were put in place that required permitting agencies to interact with FLMs
and for air quality related values (AQRVs) to be taken into consideration in the PSD permitting
process. 43 FR 26380 (June 19, 1978). Those PSD rules did not cover sources in nonattainment
areas, and while there were EPA rules for nonattainment NSR in existence, they did not require
consideration of Class I areas. In 1979, 40 CFR part 51, appendix S established rules for
nonattainment permitting, but they did not (and still do not) require consideration of visibility or
FLM notification. (The same is also true of a more recent addition, 40 CFR 51.165. Where
applicable to nonattainment areas, this rule does not require Class I reviews. While 40 CFR
51.165(b) requires that sources located in attainment areas cannot cause or contribute to a
NAAQS violation anywhere, this does not cover AQRVs in Class I areas.) As a result, in 1980,
the EPA added requirements to 40 CFR 51.307 for notification of FLMs of pending permits for
new sources in nonattainment areas.

39 45 FR 34765 (May 22, 1980).
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The EPA is finalizing revisions to the agency’s visibility regulations that are intended to
build upon the progress achieved by the visibility program over the last decade while
streamlining certain administrative requirements that are unnecessarily burdensome. The EPA
gained a substantial amount of knowledge during the first regional haze implementation period
and learned what aspects of the program work well and what aspects could benefit from
modification. The EPA received information and perspectives from air agencies and FLMs
during this period that were invaluable in developing the proposal. We also received comments
from a wide variety of other stakeholders during the public comment process, including groups
of states, FLMs, industry and industry representatives, nongovernmental organizations, and
others. We considered all timely comments submitted on the proposal and address many of the
most significant comments in this section. We are also providing a separate response-to-
comments (RTC) document in the docket for this rulemaking. Between this preamble and the
RTC document, we have responded to all significant comments received on this rulemaking.

A. Ongoing Litigation in Texas v. EPA

A number of state and industry stakeholders submitted comments regarding the ongoing
litigation in the Fifth Circuit Court of Appeals over the EPA’s January 2016 final action that
partially approved and partially disapproved the Oklahoma and Texas regional haze SIPs for the
first implementation period and promulgated partial FIPs for each state. ** These commenters
asserted that the Fifth Circuit’s decision granting a stay*' of the Texas FIP’s reasonable progress

emission limits undermined our proposed revisions to the visibility regulations. Some

4081 FR 295 (January 5, 2016).

! Texas v. EPA, 2016 U.S. App. LEXIS 13058 (5th Cir. July 15, 2016).
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commenters also suggested that we must suspend our rulemaking revising the visibility
regulations until after the Fifth Circuit has issued a decision on the merits.

We disagree that the Fifth Circuit’s recent stay decision in 7exas v. FPA dictates the
lawfulness or timeliness of this rulemaking. First, as the commenters have noted, the Fifth
Circuit decision was not a final decision on the merits of our action on the Oklahoma and Texas
regional haze SIPs; instead, it was a preliminary decision issued by a panel of Fifth Circuit
judges reviewing motions to stay the EPA’s FIP, otherwise referred to as a “motions panel.” That
panel expressly noted that its “determination of Petitioners’ likelihood of success on the merits is
for the purposes of the stay only and does not bind the merits panel.”** Second, and more
importantly, the Fifth Circuit’s evaluation of the EPA’s FIP was based on the existing visibility
regulations at 40 CFR 51.308(d). In this rulemaking, we are promulgating new regulations at 40
CFR 51.308(f) that will govern the second and future implementation periods. Under CAA
section 307(b), the D.C. Circuit Court of Appeals is the exclusive venue for judicial review of
these regulations. Consequently, the preliminary views of another circuit on the lawfulness of a
FIP issued in the first implementation period under our existing regulations at 40 CFR 51.308(d)
are not germane to this rulemaking. Third, portions of the stay decision indicate a fundamental
misunderstanding of aspects of the visibility program and the EPA’s action on the Oklahoma and
Texas regional haze SIPs. For example, the decision on several occasions conflated the BART

and reasonable progress requirements of the RHR, even though the FIP solely concerned the

42 Id at *42 n.29.
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latter.*® Indeed, we explicitly delayed final action in promulgating a FIP to address the BART
requirements for EGUs in Texas in light of the D.C. Circuit’s decision to remand several of the
Cross-State Air Pollution Rule’s (CSAPR) emissions budgets.**

While the decision in 7exas v. EPA does not dictate the outcome of this rulemaking, the
decision has created some confusion regarding certain aspects of the visibility program,
including (1) whether states can or must consider the four reasonable progress factors on a
source-specific basis; (2) the scope of the consultation requirements; and (3) whether a state’s
long-term strategy can contain measures that cannot be fully implemented by the end of an
implementation period. Consequently, we believe that it is appropriate to address each of these
issues at this time to explain how it was treated under the existing regulations during the first
implementation period and whether it will be treated any differently (and if so how) under the
new regulations governing future implementation periods.

1. Source-Specific Analysis

In Texas v. EPA, the Fifth Circuit explained that neither the RHR nor the CAA requires a
state to conduct a source-specific four-factor analysis.* Several commenters cited this aspect of
the Fifth Circuit’s decision to argue that the EPA’s proposal could not require states to conduct
source-specific four-factor analyses and that, while states could conduct such analyses at their

discretion, a state’s decision not to do so could not form the basis of the EPA’s disapproval of a

+ See, e.g., id. at *8 (SIPs must “list the best available retrofit technology (‘BART’) that
emission sources in the state will have to adopt to achieve the visibility goals™); id. at *9
(“BART is the only portion of the implementation plan that is enforced against emission sources
in a state.”); id. at *42 (asserting that “the BART requirements” are “the portion of the Final
Rule imposing injury on Petitioners”).

481 FR 301-02.

Y Id. at *45-51.
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SIP. Other commenters argued that proposed 40 CFR 51.308(1)(3)(i1) would unlawfully force
states to conduct source-specific four-factor analyses if a state’s RPGs provide for a slower rate
of improvement in visibility than the URP. Several commenters asked us to clarify our position
on these issues.

Neither the 1999 RHR nor the revised regulations in this rulemaking require states to
conduct four-factor analyses on a source-specific basis. CAA section 169A(b)(2) requires states
to include in their SIPs “emission limits, schedules of compliance and other measures as may be
necessary to make reasonable progress.” While these emission limits must apply to individual
sources or units, section 169A(g)(1) does not explicitly require states to consider the four factors
on a source-specific basis when determining what amount of emission reductions (and
corresponding visibility improvement) constitutes “reasonable progress.” Unlike section
169A(g)(2), which requires states to consider “any existing control technology in use at the
source” and “the remaining useful life of the source” when determining BART, section
169A(g)(1) refers to the four factors more generally. For example, with respect to remaining
useful life, section 169A(g)(1) refers not to “the source,” but rather “any existing source subject
to such requirements.” Thus, the EPA has consistently interpreted the CAA to provide states with
the flexibility to conduct four-factor analyses for specific sources, groups of sources or even
entire source categories, depending on state policy preferences and the specific circumstances of
each state. This is the case under the 1999 RHR and continues to be the case under these final
revisions. Contrary to the arguments in some comments, 40 CFR 51.308(f)(3)(i1) explicitly refers
to “sources or groups of sources.” Similarly, 40 CFR 51.308(f)(2)(i) also refers to “major or

minor stationary sources or group of sources, mobile sources, and area sources.”
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We also note that the stay decision in 7exas v. EPA mistakenly indicated that the EPA
disapproved the Texas SIP for failing to evaluate the four factors on a source-specific basis. As
we explained in the January 2016 final rule, we disapproved Texas’s four-factor analysis because
the set of sources and controls that Texas analyzed was both over-inclusive and under-inclusive,
not because the state failed to conduct a source-specific analysis.*® Texas’s analysis was over-
inclusive because it included controls on sources that served only to increase total costs with
little corresponding visibility benefit, and under-inclusive because it did not include scrubber
upgrades that would achieve highly cost-effective emission reductions that would lead to
significant visibility improvements. While these final revisions to the RHR continue to provide
states with considerable flexibility in evaluating the four reasonable-progress factors, we expect
states to exercise reasoned judgment when choosing which sources, groups of sources or source
categories to analyze. Consistent with CAA section 169A(g)(1) and our action on the Texas SIP,
a state’s reasonable progress analysis must consider a meaningful set of sources and controls that
impact visibility. If a state’s analysis fails to do so, for example, by arbitrarily including costly
controls at sources that do not meaningfully impact visibility or failing to include cost-effective
controls at sources with significant visibility impacts, then the EPA has the authority to
disapprove the state’s unreasoned analysis and promulgate a FIP.

2. Interstate Consultation

In the 7exas v. EPA stay decision, the Fifth Circuit explained that neither the RHR nor

the CAA explicitly require upwind states to provide downwind states with source-specific

emission control analyses.*” Consistent with Congress’s focus on interstate cooperation under

4681 FR 313-14.
Y7 Id. at ¥51-53.
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section 169B, the 1999 RHR required states to consult with one another when developing their
RPGs and long-term strategies, develop “coordinated emission management strategies” and
document any disagreements regarding their goals and strategies.*® We agree with the Fifth
Circuit that the 1999 RHR did not require upwind states to provide downwind states with a
specific type of four-factor analysis during the consultation process; the four-factor analysis that
the upwind state did could be based on a source-specific or aggregate approach, for example.
The consultation provisions were intended to foster and facilitate regional solutions to what is,
by definition, a regional problem, not to mandate specific outcomes. The final revisions largely
preserve the existing consultation provisions and similarly do not require upwind states to
provide downwind states with any specific type of analysis, or vice versa. Nevertheless, to
develop coordinated emission management strategies, each state must make decisions with
respect to its own long-term strategy with knowledge of what other states are including in their
strategies and why. In other words, states must exchange their four-factor analyses and the
associated technical information that was developed in the course of devising their long-term
strategies. This information includes modeling, monitoring and emissions data and cost and
feasibility studies. To the extent that one state does not provide another other state with these
analyses and information, or to the extent that the analyses or information are materially
deficient, the latter state should document this fact so that the EPA can assess whether the former
state has failed to meaningfully comply with the consultation requirements.

3. Timing of Control Requirements

4840 CFR 51.308(d)(1)(iv); (d)(3)(i).
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Lastly, in 7exas v. EPA, the Fifth Circuit’s stay decision suggested that it was likely that
the EPA had exceeded its statutory authority by imposing emission controls that go into effect
after the end of the implementation period.* This preliminary assessment is incorrect for several
reasons.

First, we note that the decision did not cite to a provision of the CAA to support the
proposition that the EPA exceeded its statutory authority. Indeed, the CAA includes no such
constraint. Two provisions are of particular relevance. Section 169A(b)(2)(B) requires SIPs to
include “a long-term (ten to fifteen years) strategy for making reasonable progress toward
meeting the national goal.” The phrase “ten to fifteen years” is ambiguous. It could mean that the
long-term strategy must be updated every 10 to 15 years or that the strategy must be fully
implemented within 10 to 15 years. Even under the latter interpretation, courts have held that an
agency does not lose authority to regulate when a mandatory deadline has passed; rather, the
appropriate remedy is an order compelling agency action.>® We therefore do not interpret this
provision as restricting the authority of states or the EPA to include control measures in a SIP or
FIP that cannot be fully implemented by the end of a regulatory implementation period or as
relaxing their obligation to include such controls if they are otherwise necessary to make
reasonable progress. To do so would create an inappropriate incentive for states to delay their
SIP submittals in an effort to “run out the clock” on the EPA’s authority to issue a corrective

FIP.

¥ Texas, 2016 U.S. App. LEXIS 13058 at *53-57.
30 Oklahoma v. EPA, 723 F.3d 1201, 1223-24 (10" Cir. 2013) (citing Brock v. Pierce Cty., 476
U.S. 253,260 (1986).
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Also, section 169A(g)(1) requires states to consider “the time necessary for compliance”
when determining what control measures are necessary to make reasonable progress. This phrase
is also ambiguous. One possible interpretation of the phrase is that states need only consider
control measures that can be implemented within a certain period of time. This interpretation is
unreasonable, however, because it would allow states to forever forgo cost-effective but time-
intensive emission reduction measures that could otherwise improve visibility, which would
thwart Congress’s national goal. A more reasonable interpretation of the phrase is that states
must consider the feasibility of the “schedules of compliance” referred to in section 169A(b)(2)
when determining when the emission reductions necessary to make reasonable progress must be
implemented. The structure of section 169A also lends support to this interpretation. When
determining reasonable progress, states must consider three of the same factors that they consider
when determining BART. The only unique reasonable progress factor relates to timing: “the time
necessary for compliance.” Congress had no reason to include a timing factor for BART,
however, because section 169A(b)(2)(A) already includes a requirement that BART must be
mstalled and operated “as expeditiously as practicable,” which section 169A(g)(4) defines as no
later than 5 years from the date of plan approval. With no similar requirement in section
169(b)(2), it is reasonable to interpret that Congress intended “the time necessary for
compliance” factor to serve an analogous function to the “expeditiously as practicable” language,
albeit with more discretion left to the states.

Second, we note that the Fifth Circuit appeared to misunderstand a provision in the 1999
RHR that it used to support its decision. Specifically, the stay decision stated:

The Regional Haze Rule requires states to "consider . . . the emission reduction

measures needed to achieve [the reasonable progress goal] for the period covered
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by the implementation plan," and to impose "enforceable emissions limitations,

compliance schedules, and other measures, as necessary to achieve the reasonable

progress goals." 40 C.F.R. § 51.308(d)(1)(1)(B), (d)(3) (emphasis added). The

Regional Haze Rule provides that each implementation plan will cover a ten-year

period; before the close of each ten-year period, the state must submit a

comprehensive revision to cover the next ten-year period. 40 C.F.R. § 51.308(b),

(f) (first implementation plan due December 2007; first "comprehensive periodic

revision" due July 31, 2018, and every ten years thereafter). The emissions

controls included in a state implementation plan, therefore, must be those

designed to achieve the reasonable progress goal for the period covered by the

plan. 40 C.F.R. § 51.308(d)(1)(i)(B).*!
However, 40 CFR 51.308(d)(1)(1)(B) does not actually say that states must consider the emission
reductions measures needed to achieve “the reasonable progress goal” for the period covered by
the implementation plan. Instead, it requires states to “consider the uniform rate of improvement
in visibility and the emission reduction measures needed to achieve if for the period covered by
the implementation plan.”>? In essence, the provision requires a state to make a comparison
between its chosen control set and the specific set of control measures that would be needed to
achieve the URP by the end of the implementation period. The provision does not dictate the
date by which all of the measures in a state’s chosen control set must be implemented.

Third, the stay decision did not discuss the EPA’s 2007 reasonable progress guidance,

which specifically recognized that the time needed for full implementation of a control measure

> Texas, 2016 U.S. APP. LEXIS 13058 at *53-54.

5240 CFR 51.308(d)(1)(i)(B) (emphases added).
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might extend beyond the end of the implementation period. In such situations, the EPA stated
that it may be appropriate for states to use the time necessary for compliance factor “to adjust the
[RPG] to reflect the degree of improvement in visibility achievable within the period of the first
SIP,” %3 which would prevent the state from falling short of its goal. The 2007 guidance did not
state that the CAA or the 1999 RHR prohibited states from requiring the control measure.

In the proposal for this rulemaking, which was promulgated before the Fifth Circuit’s
stay decision, we did not address this issue. At that time, we thought that it was clear that neither
states nor the EPA lose the authority to require emissions limits or other measures that are
necessary to make reasonable progress if those limits or measures cannot be fully implemented
by the end of the implementation period and incorporated into the RPGs. For the reasons
provided previously, we continue to believe that this is the case.

Therefore, we are modifying 40 CFR 51.308(f)(2)(1) to explicitly provide that, when
considering the time necessary for compliance, a state may not reject a control measure because
it cannot be installed and become operational until after the end of the implementation period. As
discussed previously, the state should instead consider that fact in determining the appropriate
compliance deadline for the measure. Of course, any emission reductions that will not occur until
after the end of the implementation period should not be reflected in the RPGs.

In addition, to avoid any future confusion with respect to this issue, we are making a
small modification to 40 CFR 51.308(f)(3)(1) in these final revisions. This final provision now

reads:

>3 Guidance for Setting Reasonable Progress Goals Under the Regional Haze Program, revised,
at 5-2 (June 1, 2007).
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A State in which a mandatory Class I Federal area is located must establish

reasonable progress goals (expressed in deciviews) that reflect the visibility

conditions that are projected to be achieved by the end of the applicable

implementation period as a result of those enforceable emissions limitations,

compliance schedules, and other measures required under paragraph (f)(2) that

can be fully implemented by the end of the applicable implementation period, as

well as the implementation of other requirements of the CAA.
This modification makes it clear that a state’s long-term strategy can include emission limits and
measures beyond those reflected in the state’s RPGs. The RPGs are unenforceable tracking
metrics. They are not meant to dictate or limit the content of a state’s long-term strategy for
making reasonable progress towards Congress’s national goal. This change is also consistent
with our actions promulgating FIPs near the end of the first implementation period, which by
necessity included reasonable progress emission limits with compliance deadlines after 2018.%*
B. Cooperative Federalism

Some commenters invoked principles of cooperative federalism to argue that the
proposed revisions were too prescriptive and thus undermined the discretion afforded to states by
the CAA. As support for this argument, the commenters pointed almost exclusively to the Fifth
Circuit’s stay decision in Texas v. EPA, discussed previously, in which a motions panel of the
Fifth Circuit described EPA’s role in reviewing SIPs as “ministerial.”>> Commenters also
suggest the proposed revisions are inconsistent with the principles announced in American Corn

Growers Association v. EPA,291 F.3d 1 (D.C. Cir. 2002) (“Corn Growers”).

3481 FR 296 (January 5, 2016) (Texas); 81 FR 68319 (October 4, 2016) (Arkansas).

35 Texas, 206 U.S. App. LEXIS 13058 at *5.
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As a preliminary matter, the commenters’ reliance on 7exas v. EPA is misplaced. The
view expressed in the stay decision, that the EPA has only a “ministerial function” in reviewing
SIPs, is at odds with the great majority of courts that have considered this issue in the context of
the regional haze program. Under the principles of cooperative federalism, the CAA vests state
air agencies with substantial discretion as to how to achieve Congress’s air-quality goals and
standards, but states exercise this authority with federal oversight. As the Tenth Circuit explained
in Oklahoma v. EPA, “the EPA reviews all SIPs to ensure that they comply with the [CAA],” and
“[t]he EPA may not approve any plan that ‘would interfere with any applicable requirement’ of
[the Act].”*° Relying on Oklahoma, the Eighth Circuit in North Dakota v. EPA held that the

37 and

“EPA 1is left with more than the ministerial task of routinely approving SIP submissions,
that the “EPA’s review of a SIP extends not only to whether the state considered the necessary
factors in its determination, but also to whether the determination is one that is reasonably
moored to the CAA’s provisions.””® Similarly, in Arizona v. EPA, the Ninth Circuit held that the
“EPA 1is not limited to the ‘ministerial’ role of verifying whether a determination was made; it
must ‘review the substantive content of the . . . determination,””>® and that the “EPA has a
substantive role in deciding whether state SIPs are compliant with the Act and its implementing

regulations.”® In accord with these principles, the Third Circuit recently remanded the EPA’s

approval of a state’s regional haze SIP where the EPA deferred too readily to state conclusions

¢ Oklahoma v. EPA, 723 F.3d 1201, 1204 (10th Cir. 2013).

37 North Dakota v. EPA, 730 F.3d 750, 761 (8th Cir. 2013).

> Id. at 766.

> Ariz. el rel. Darwin v. EPA, 815 F.3d 519, 531 (9th Cir. 2016).
60 Jd. at 532 (emphasis in original).

This document is a prepublication version, signed by EPA Administrator, Gina McCarthy on 12/14/2016. We have

taken steps to ensure the accuracy of this version, but it is not the official version.

Page 47 of 205

ED_001318B_00002694-00063



EPA-HQ-2017-10384

without providing a sufficient explanation for overlooking problems in the SIP.®! Thus, the view
expressed by the Fifth Circuit motions panel in the stay decision is an outlier.

More importantly, however, the situation in 7exas v. EPA is inapposite to the situation
here. In 7exas, we partially disapproved an individual state’s implementation plan and
promulgated a FIP to fill the gap. In this rulemaking, we are not expressing views on any state’s
implementation plan, so it is simply premature to suggest that we are affording insufficient
deference to state choices. Rather, we are promulgating revisions to the existing visibility
regulations that will guide future SIP development. In 1977, Congress expressly required the
EPA to promulgate regulations “to assure (A) reasonable progress toward meeting the national
goal . . . and (B) compliance with the requirements of [section 169A].”* Congress also required

263

the EPA’s regulations to “provide guidelines to the States”® regarding “methods for identifying,

1264 «

characterizing, determining, quantifying, and measuring visibility impairment; modeling

techniques for determining the extent to which manmade air pollution may reasonably be

anticipated to cause or contribute to such impairment;”®’

and “methods for preventing and
remedying such manmade air pollution and resulting visibility impairment.”®® In 1990, Congress
reiterated this statutory obligation, tasking the EPA again with carrying out its “regulatory
responsibilities under [section 169A], including criteria for measuring ‘reasonable progress’

toward the national goal.”®’

1 Nat’l Parks Conservation Ass 'nv. EPA, 803 F.3d 151, 167 (3d Cir. 2015).
62 CAA section 169A(b).

63 CAA section 169A(b)(1).

64 CAA section 169A(a)(3)(A).

65 CAA section 169A(a)(3)(B).

6 CAA section 169A(a)(3)(C).

67 CAA section 169B(e)(1).
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These final revisions to the 1999 RHR and 1980 reasonably attributable visibility
impairment regulations are fully consistent with this extensive grant of rulemaking authority.
The revisions will ensure that the steady environmental progress achieved during the first
implementation period continues, while streamlining several administrative aspects of the
program to reduce burdens on states. The revisions require states to consider certain factors and
provide certain information as they develop their regional haze SIPs, but they do not mandate
specific outcomes. Where applicable, the revisions also provide states with significant flexibility
to take state-specific facts and circumstances into account when developing their long-term
strategies.®® Thus, contrary to the commenters’ assertions, the final revisions are fully consistent
with the CAA’s cooperative-federalism framework and the decision in Corn Growers, which
addressed EPA's authority to require states to consider the visibility benefits of BART controls in
a specific fashion, a set of facts not present in this rulemaking, is not on point.
C. Clarifications to Reflect the EPA’s Long-Standing Interpretation of the Relationship Between
Long-Term Strategies and Reasonable Progress Goals.
1. Summary of Proposal

Under the 1999 RHR, states were required to revise their regional haze SIPs every 10

).%% Over

years by evaluating and reassessing all of the elements required under 40 CFR 51.308(d
the course of the first implementation period, however, we realized that some of the requirements

in 40 CFR 51.308(d) were creating confusion regarding the relationship between RPGs and the

long-term strategy and the respective obligations of upwind and downwind states. We discussed

68 See, e.g., 81 FR at 26954/1 (explaining that states have the flexibility to justify and use values
for natural visibility conditions that include anthropogenic international emissions).
59 40 CFR 51.308(f).
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this issue at length in our December 14, 2014, proposed action on the Texas and Oklahoma
regional haze SIPs,”® and incorporated that discussion by reference in the proposal for this
rulemaking.”!

For example, under 40 CFR 51.308(d), states were required to (1) develop RPGs, (2)
calculate baseline and natural visibility conditions, (3) establish long-term strategies and (4)
adopt monitoring strategies and other measures to track future progress and ensure compliance.
The sequencing of these requirements in the rule text was problematic because it did not accord
with the way the planning process works in practice. For example, states must calculate baseline
and natural visibility conditions before they can compare their RPGs to the URP. Similarly,
states must evaluate the control measures that are necessary to make reasonable progress using
the four factors and develop their long-term strategies before they can predict future emission
reductions and conduct the regional-scale modeling used to establish RPGs.

Similarly, problematic was the confusing way in which 40 CFR 51.308(d) addressed the
obligations of upwind and downwind states. Under 40 CFR 51.308(d)(1)(i)(A), downwind states
were explicitly required to consider the four factors when developing their RPGs. Upwind states,
on the other hand, were implicitly required to consider the four factors only when developing
their long-term strategies. Section 40 CFR 51.308(d)(3)(iii) required states to “document the
technical basis, including modeling, monitoring and emissions information, on which the State is
relying fo determine its apportionment of emission reduction obligations necessary for achieving
reasonable progress in each mandatory Class I Federal area it affects.” As we explained in our

December 14, 2014, proposed action on the Texas and Oklahoma regional haze SIPs, the CAA

7079 FR 74823-30 (December 14, 2014).
7181 FR 26949, 26952.
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requires states to determine reasonable progress by considering the four factors, so the
determination of the proper apportionment of emission reductions necessarily required a state to
evaluate the four factors in reaching its decision. This structure made little sense because both
upwind and downwind states need to conduct their four-factor analyses, determine the proper
apportionment of emission reduction obligations, and develop their long-term strategies before
the downwind state will have sufficient information to establish RPGs.

Recognizing that the sequence and structure of the existing regulations was confusing, we
proposed to amend 40 CFR 51.308(f), which governs periodic SIP revisions for future
implementation periods, to codify our long-standing interpretation of the way in which the
existing regulations were intended to operate. Specifically, we proposed to eliminate the cross-
reference in 40 CFR 51.308(f) to 40 CFR 51.308(d) and to adopt new regulatory language that
tracked the actual planning sequence, while clarifying the obligations of upwind and downwind
states.”? Under the proposal, states would (1) calculate baseline, current and natural visibility
conditions, progress to date and the URP; (2) develop a long-term strategy for addressing
regional haze by evaluating the four factors to determine what emission limits and other
measures are necessary to make reasonable progress; (3) conduct regional-scale modeling of
projected future emissions under the long-term strategies to establish RPGs and then compare
those goals to the URP line;” and (4) adopt a monitoring strategy and other measures to track
future progress and ensure compliance.

2. Comments and Responses

7281 FR 26952.

73 This step applies only to downwind states that have mandatory Class I Federal areas.
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In response to our proposed structural revisions to 40 CFR 51.308(f), we received a
number of significant comments. Some commenters contended that the proposed revisions were
contrary to the structure and plain language of the CAA. They explained the position that states
must first make a “determination” as to what constitutes “reasonable progress” by analyzing the
four statutory factors on a source-category basis. Then, only after “reasonable progress” is
quantified as a benchmark or goal do states have to consider what emission limits, schedules of
compliance and other measures at individual sources are actually necessary to make reasonable
progress. The commenters further explained that this reading of the statute was supported by the
current regulations, the preamble to the 1999 RHR and the EPA’s prior guidance. Based on their
reading, these commenters concluded that proposed 40 CFR 51.308(f)(2), which would govern
long-term strategies, and proposed 40 CFR 51.308(f)(3), which would govern RPGs, were
contrary to the CAA because states must first determine reasonable progress independently from
the development of the long-term strategy, not the other way around.

We disagree. Our proposed structural revisions to 40 CFR 51.308(f) are consistent with
the CAA. Section 169A(b)(2) requires states to submit SIP revisions that contain “emission
limits, schedules of compliance and other measures as necessary to make reasonable progress
toward meeting the national goal” and “a long-term (ten to fifteen years) strategy for making
reasonable progress.” Section 169A(g)(1) states that, in determining reasonable progress, states
must consider four factors: “the costs of compliance, the time necessary for compliance, and the
energy and nonair quality environmental impacts of compliance, and the remaining useful life of
any existing source subject to such requirements.” Under 40 CFR 51.308(f)(2), both as proposed
and as we are finalizing it, states must similarly submit a “long-term strategy” that includes

“enforceable emissions limitations, compliance schedules, and other measures that are necessary
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to make reasonable progress,” and determine those limits, schedules, and measures by
considering the four statutory factors.

We disagree that the CAA requires EPA’s regulations to allow states to calculate the
visibility improvement that represents “reasonable progress” prior to or independently from the
analysis of control measures. The commenters do not explain how states could consider costs,
time schedules, energy and environmental impacts or the remaining useful lives of sources other
than by assessing the potential impacts of control measures on those sources. Indeed, use of the
terms “compliance” and “subject to such requirements” in section 169A(g)(1) strongly indicates
that Congress intended the relevant determination to be the requirements with which sources
would have to comply in order to satisfy the CAA’s reasonable progress mandate. Moreover, the
reasonable progress factors share obvious similarities with the BART factors, which are
indisputably used to determine appropriate control measures for sources. ’*

Finally, we note that RPGs are not a concept that is included in the CAA itself. Rather,
they are a regulatory construct that we developed to satisfy a separate statutory mandate in
section 169B(e)(1), which required our regulations to include “criteria for measuring ‘reasonable
progress’ toward the national goal.””® Under 40 CFR 51.308(f)(3)(ii), RPGs continue to serve

this important analytical function. They measure the progress that is projected to be achieved by

" Compare CAA section 169A(g)(1) with CAA section 169A(g)(2).

7> See 64 FR 35731 (“The final rule calls for States to establish ‘reasonable progress goals,’
expressed in deciviews, for each Class I area for the purpose of improving visibility on the
haziest days and not allowing degradation on the clearest days over the period of each
implementation plan or revision. The EPA believes that requiring States to establish such goals is
consistent with section 169A of the CAA, which gives EPA broad authority to establish
regulations to ‘ensure reasonable progress,” and with section 169B of the CAA, which calls for
EPA to establish “criteria for measuring reasonable progress’ toward the national goal.”).
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the control measures states have determined are necessary to make reasonable progress based on
a four-factor analysis. Consistent with the 1999 RHR, the RPGs are unenforceable,’® but they
create a benchmark that allows for analytical comparisons to the URP”” and mid-
implementation-period course corrections if necessary.”®

Other commenters stated that the proposed revisions to 40 CFR 51.308(f) were
significant and unexplained departures from the EPA’s prevailing interpretation of the
reasonable progress factors and long-term strategy during the first implementation period.
Several commenters contended that the revisions constituted an arbitrary and capricious change
of position under the Supreme Court’s recent decision in Encino Motorcars, LLC v. Navarro,
136 S. Ct. 2117 (2016). For example, one commenter contended that it was paradoxical for the
long-term strategy to include the measures necessary to achieve the RPGs, while the RPGs were
the predicted visibility outcome of implementing the emission controls in the long-term strategy.
The commenter explained that this was inconsistent with the 1999 RHR, which made no mention
of RPGs being set based on the predicted visibility improvement resulting from emission
controls.

Another commenter contended that the EPA’s proposed approach puts the cart before the
horse because it does not allow states and RPOs to set visibility targets and then select the
appropriate emission reduction measures to reach those targets. This would result in
mefficiencies, according to the commenter, because states may have to secure additional

emission reductions if their chosen strategies result in RPGs that fall short of the URP. The

76 Compare 40 CFR 51.308(H)(3)(iii) with 40 CFR 51.308(d)(v).
77 Compare 40 CFR 51.308(f)(3)(ii) with 40 CFR 51.308(d)(1)(ii).
78 40 CFR 51.308(g)(7), (h).
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commenter explained that states would need more guidance regarding what types of sources and
source categories to consider when seeking emission reductions. The commenter requested that
the EPA develop a more logical process whereby states and RPOs would first develop visibility
goals, allocate those goals among the states and then give states latitude to identify and assure
emission reductions to achieve those visibility goals by using the four factors.

We disagree with these comments. They reflect a misunderstanding of the regional haze
planning process generally followed by states. During the first implementation period, the RPOs
conducted the regional-scale modeling used to establish their member states” RPGs. To conduct
this modeling, the RPOs relied on 2018 emissions projections that reflected future application of
reasonable controls for sources, including existing federal and state measures (the Clean Air
Interstate Rule (CAIR), mobile source measures, etc.), anticipated BART controls and
anticipated reasonable progress measures. The proposed and final revisions to 40 CFR 51.308(f)
are fully consistent with this process. Under 40 CFR 51.308(f)(i1), states must develop their long-
term strategies by identifying reasonable progress measures using the four factors and engaging
in interstate consultation. Once their strategies have been developed, states with Class I areas
must establish RPGs that reflect existing federal and state measures (the CSAPR, the Mercury
and Air Toxics Standards, BART, mobile source measures, etc.) and the reasonable progress
measures in the long-term strategy.

In contrast, the commenters have proposed a process in which states would either model
their RPGs without fully developed emissions information or select their goals arbitrarily without
any modeling at all. We rejected a similar approach in the 1999 RHR. In the 1997 proposal for
the RHR, we proposed to establish presumptive reasonable progress targets of 1.0 deciview of

improvement for the most impaired days and no degradation for the least impaired days and to
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require states to develop emission reduction strategies to achieve the reasonable progress
targets.”” In the 1999 RHR, we revised the proposal to eliminate the presumptive targets and
instead required states “to determine the rate of progress for remedying existing impairment that
is reasonable, taking into consideration the statutory factors.”®® Importantly, we explained that,
“[i]n considering whether reasonable progress will continue to be maintained, States will need to
consider during each new SIP revision cycle whether additional control measures for improving
visibility may be needed to make reasonable progress based on the statutory factors.”®! Thus, the
1999 RHR was clear that states must determine what control measures are necessary to make
reasonable progress by considering the four factors and then use this information to determine
the rate of progress that is reasonable for each mandatory Class I Federal area.

In 2007, we provided guidance to the states on setting RPGs. There, we explained that the
guidance’s discussion of the four factors was “largely aimed at helping States apply these factors
in considering measures for point sources,”* but that the factors could potentially be applied to
sources other than point sources as well. We also described the intricate relationship between
RPGs, BART, and the long-term strategy:

The RPGs, the long-term strategy, and BART (or alternative measures in licu of

BART) are the three main elements of the regional haze SIPs that States are

required to submit by December 17, 2007. The long-term strategy and BART

emissions limitations or other alternative measures, including cap-and-trade

79 62 FR 41146-47 (July 31, 1997).

%0 64 FR 35731 (July 1, 1999).

81 1d. at 35733.

82 Guidance for Setting Reasonable Progress Goals Under the Regional Haze Program, at 1-3
(2007) (emphasis added).
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programs or other economic incentive approaches, are inherently related to the

RPG. The long-term strategy is the compilation of “enforceable emissions

limitations, compliance schedules, and other measures as necessary to achieve the

[RPGs],” and is the means through which the State ensures that its RPG will be

met. BART emissions limits (or alternative measures in lieu of BART, such as the

Clean Air Interstate Rule (CAIR)) are one set of measures that must be included

in the SIP to ensure that an area makes reasonable progress toward the national

goal, and the visibility improvement resulting from BART (or a BART

alternative) is included in the development of the RPG.*}

We note that the discussion previously refers to the long-term strategy as including the
measures “necessary to achieve the RPG,” and that several provisions in the 1999 RHR were
worded similarly.3* We believe this type of language may have caused confusion among some of
the commenters. This language does not mean that we intended states to develop their RPGs first
and later adopt measures in the long-term strategy to achieve those RPGs. Rather, it merely
acknowledges the fact that, because we intended states to develop their RPGs by modeling,
among other things, the measures in the long-term strategy, the measures in the strategy are
necessary to achieve the RPGs. For example, BART is one of the measures in the long-term
strategy, and the discussion previously clearly states that “the visibility improvement resulting
from BART (or a BART alternative) is included in the development of the RPG.” We proposed
the structural revisions to 40 CFR 51.308(f) in part to eliminate this cart-before-the-horse

ambiguity.

8 1d at 1-4.

84 See, e.g., 40 CFR sections 51.308(d)(3), (d)(3)(i1), (d)(3)(V)(C).
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Later, the 2007 guidance clearly describes the goal-setting process as starting with the
evaluation of control measures. First, we recommended that states “[i]dentify the key pollutants
and sources and/or source categories that are contributing to visibility impairment at each Class |
area.”®® Second, we recommended that states “[i]dentify the control measures and associated
emission reductions that are expected to result from compliance with existing rules and other
available measures for the sources and source categories that contribute significantly to visibility
impairment.”®® Third, and most importantly, we recommended that states “[d]etermine what
additional control measures would be reasonable based on the statutory factors and other relevant
factors for the sources and/or source categories you have identified.”®” Finally, we recommended
that states “[e]stimate through the use of air quality models the improvement in visibility that
would result from implementation of the control measures you have found to be reasonable and
compare this to the uniform rate of progress.” ¥ In sum, “[t]he improvement in visibility resulting
from implementation of the measures you have found to be reasonable . . . is the amount of
progress that represents your RPG.”® This is the process that states used during the first
implementation period, see the RTC at 2.2.1.2.6 for examples, and it is the same process that the
states must follow under the final revisions to 40 CFR 51.308(f).

While the guidance went on to note that states could attempt to “back out” the measures
necessary to achieve the URP by modeling first and then considering the four factors to select

appropriate measures,”® few if any states chose this approach, likely because it was a more

8 Id. at 203.

8 Jd. (emphasis in the original).
87 Id.

88 Id

8 Id. at 2-4 (emphasis added).
P Id. at 2-3 to 2-4.
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complicated way to achieve the same result as the recommended approach. Under either
approach, states still had to use the four factors to justify whether the control measures necessary
to achieve the URP were reasonable, whether achieving the URP was unreasonable and some of
lesser set of measures was reasonable, or whether additional measures were reasonable.
Moreover, the “back out” approach specified a concrete visibility target as its basis: the visibility
that would be achieved by the URP at the end of the implementation period. The approach would
be arbitrary and unworkable as a step in making the justifications just mentioned if the visibility
target were chosen at random, as some commenters have requested. In sum, the EPA’s proposed
structural revisions are completely consistent with the 1999 RHR, our 2007 guidance and the
planning process actually used by states during the first implementation period. For this reason,
the Supreme Court’s decision in Encino Motorcars is inapplicable.

Another commenter contended that the EPA’s proposed revisions failed to include a
necessary step where states evaluate the control measures identified as necessary to make
reasonable progress in light of the RPGs themselves. This commenter requested a mechanism
whereby a state could determine that some of the initially evaluated control measures were
unnecessary in light of the RPGs themselves. In particular, this commenter suggested that a state
should be able to reject “costly” control measures if (1) the RPG for the most impaired days is on
or below the URP line or (2) the RPGs are not “meaningfully” different than current visibility
conditions.

We disagree that the states should be able to reevaluate whether a control measure is
necessary to make reasonable progress based on the RPGs. The CAA requires states to determine
what emission limitations, compliance schedules and other measures are necessary to make

reasonable progress by considering the four factors. The CAA does not provide that states may
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then reject some control measures already determined to be reasonable if, in the aggregate, the
controls are projected to result in too much or too little progress. Rather, the rate of progress that
will be achieved by the emission reductions resulting from all reasonable control measures is, by
definition, a reasonable rate of progress.

In regards to the commenter’s first suggestion, if a state has reasonably selected a set of
sources for analysis and has reasonably considered the four factors in determining what
additional control measures are necessary to make reasonable progress, then the state’s analytical
obligations are complete if the resulting RPG for the most impaired days is below the URP line.
The URP is not a safe harbor, however, and states may not subsequently reject control measures
that they have already determined are reasonable. If a state’s RPG for the most impaired days is
above the URP line, then the state has an additional analytical obligation to ensure that no
reasonable controls were left off the table.

The commenter’s second suggestion, that states should be able to reject “costly” control
measures if the RPG for the most impaired days is not “meaningfully” different than current
visibility conditions, is counterintuitive and at odds with the purpose of the visibility program. In
this situation, the state should take a second look to see whether more effective controls or
additional measures are available and reasonable. Whether the state takes this second look or not,
it may not abandon the controls it has already determined are reasonable based on the four
factors. Regional haze is visibility impairment that is caused by the emission of air pollutants
from numerous sources located over a wide geographic area. At any given Class I area, hundreds
or even thousands of individual sources may contribute to regional haze. Thus, it would not be
appropriate for a state to reject a control measure (or measures) because its effect on the RPG is

subjectively assessed as not “meaningful.” Also, for Class I areas where visibility conditions are
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considerably worse than natural conditions because of continuing anthropogenic impairment
from numerous sources, the logarithmic nature of the deciview index makes the effect of a
control measure on the value of the RPG less than its effect would be if visibility conditions at
the Class I area were better. Thus, if a state could reject a control measure based on its individual
effect on the RPG, the state would be more likely to reject those measures that are necessary to
make reasonable progress at the dirtiest Class I areas, which would thwart Congress’ national
goal.

One commenter contended that the proposed revisions would lead to disagreements
among states because states might set different RPGs instead of working jointly toward the
downwind state’s goals. We disagree. Only downwind states set RPGs for their mandatory Class
I Federal areas, so there is no situation in which there would be different goals for the same area.

Another commenter contended that the proposed revisions would force states to require
controls even where visibility at a Class I area is already equivalent to or better than the visibility
that represents the URP at the end of the implementation period. We agree that some states may
end up establishing RPGs that exceed the URP, but as we explained previously in this document,
the URP was never intended to be a safe harbor. In the 1999 RHR, we explained that “[i]f the
State determines that the amount of progress identified through the analysis is reasonable based
upon the statutory factors, the State should identify this amount of progress as its reasonable
progress goal for the first long-term strategy, unless it determines that additional progress beyond
this amount is also reasonable. If the State determines that additional progress is reasonable

based on the statutory factors, the State should adopt that amount of progress as its goal for the
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first long-term strategy.”®! This approach is consistent with and advances the ultimate goal of
section 169A: remedying existing and preventing future visibility impairment. Congress required
the EPA to promulgate regulations requiring reasonable progress toward that goal, and it would
be antithetical to allow states to avoid implementing reasonable measures until and unless that
goal is achieved.

Other commenters were supportive of the proposed structural revisions intended to
clarify the relationship between RPGs and long-term strategies. They explained that by
reorienting these provisions to reflect the EPA’s long-standing interpretation, the EPA was
providing a clearer blueprint for states to follow in future implementation periods. These
commenters also provided specific suggestions for how the EPA could further revise the
proposed regulatory text for 40 CFR 51.308(f). Among other things, these commenters requested
that the EPA include language in the regulations that would make it clear that a state’s long-term
strategy can include emission limits and other measures that cannot be installed by the end of an
implementation period. As discussed earlier in Section IV_A of this document, we are modifying
the language in 40 CFR 51.308(f)(2(1) and 51.308(f)(3)(1) to make this point clear. We have
reviewed the other suggestions made by these commenters and do not believe that they are
necessary, as discussed more fully in the RTC document available in the docket for this
rulemaking.

We also received several comments regarding the obligations of upwind and downwind
states. Some commenters supported the revisions that were intended to clarify that all states must

conduct a four-factor analysis to determine what control measures are necessary to make

164 FR 35732.
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reasonable progress at each mandatory Class I Federal area affected by emissions from the state.
They explained that any other interpretation of the CAA’s requirements would allow an upwind
state to continue impairing downwind visibility without consequence, regardless of whether there
were reasonable, cost-effective measures that would improve downwind visibility. Other
commenters argued that upwind states should not have the same obligations as downwind states.
One commenter asserted that, under the proposal, all states would be subject to the RHR for the
very first time, regardless of whether they have a mandatory Class I Federal area or not. Another
commenter contended that requiring upwind states to conduct four-factor analyses for downwind
Class I areas was a new requirement that was not part of the 1999 RHR. This commenter
acknowledged that upwind states must address downwind Class I areas where their emissions
“may reasonably be anticipated to cause or contribute to any impairment of visibility” at the
downwind area, but suggested that the proposed revisions use the language “may affect” instead.
This commenter stated that the EPA’s proposal did not define or quantify what the term “may
affect” means.

Section 169A(b)(2) states that the EPA’s regulations must:

require each applicable implementation plan for a State in which any [mandatory Class I

Federal] area . . . is located (or a for a State the emissions from which may reasonably be

anticipated to cause or contribute to any impairment of visibility in any such area) to

contain such emission limits, schedules of compliance and other measures as may be

necessary to make reasonable progress toward meeting the national goal.
Section 169A(g)(1) thus requires states to determine the measures necessary to make reasonable
progress by considering the four factors, while section 169A(a)(1) defines Congress’s national

goal as preventing future and remedying existing anthropogenic visibility impairment in all Class
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Iareas. Thus, Congress was clear that both downwind states (i.e., “a State in which any
[mandatory Class I Federal] area . . . is located) and upwind states (i.e., “a State the emissions
from which may reasonably be anticipated to cause or contribute to any impairment of visibility
in any such area”) must revise their SIPs to include measures that will make reasonable progress
at all affected Class I areas. Congress was also clear that states must determine the necessary
measures and rate of progress that are reasonable by considering the four factors. Our proposed
revisions to 40 CFR 51.308(f)(2) are in accord with this congressional mandate.

The commenter who suggested that our proposed revisions are expanding the scope of
the RHR to all states for the first time is incorrect. The 1999 RHR applies to all states,”” and all
states submitted regional haze SIPs (or asked the EPA to promulgate a regional haze FIP on its
behalf) during the first implementation period. As discussed later in this preamble, we are
expanding the scope of the 1980 reasonably attributable visibility impairment regulations to all
states for the first time, but the new reasonably attributable visibility impairment provisions only
require state action upon receipt of a certification by a FLM. Historically, there have been very
few FLM certifications requesting states to assess controls for a particular source or small group
of sources.

Finally, we note that the language “may affect” in 40 CFR 51.308(f)(2) was adapted from
the 1999 RHR, which used the same term.”* On July 8, 2016, we released draft guidance that
discusses how states can determine which Class I areas they “may affect” and therefore must

consider when selecting sources for inclusion in a four-factor analysis.* The draft guidance

92 40 CFR 51.300(b)(1)(i).
% See 40 CFR 51.308(d)(3).

% 81 FR 44608 (July 8, 2016).
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discusses various approaches that states used during the first implementation period, provides
states with the flexibility to choose from among these approaches in the second implementation
period, and recommends that states adopt “a conservative . . . approach to determining whether
their sources may affect visibility at out-of-state Class I areas.””> We plan to finalize the draft
guidance in the near future.

We also received comments on the proposed interstate consultation provisions in 40 CFR
51.308(f). A few commenters inquired whether proposed 40 CFR 51.308(f)(2)(iii)*® would affect
a substantive change from the existing consultation provisions in 40 CFR 51.308(d). One
commenter stated that proposed 40 CFR 51.308()(2)(i1) would apparently require states to
consider how other states calculated the URP, adopted emission reduction measures for sources
and adopted any additional measures that may be needed to address state contributions. This
commenter also argued that proposed 40 CFR 51.308(f)(2)(ii1) would incentivize states not to
agree with other states on coordinated emission management strategies because an agreement
would create an enforceable obligation against the state. Another commenter stated that the EPA
would need to coordinate and mediate interstate consultations in order for them to prove
successful.

With one exception, we did not intend the proposed interstate consultation provisions to
affect a substantive change from the existing provisions in the 1999 RHR. Under the proposed

provisions, as under the 1999 RHR, states must consult to develop coordinated emission

%3 Draft Guidance on Progress Tracking Metrics, Long-term Strategies, Reasonable Progress
Goals and Other Requirements for Regional Haze State Implementation Plans for the Second
Implementation Period, at 57-58 (2016).

% As explained later in this document, the final rule includes a consolidation and resulting
renumbering of some of the proposed provisions of 40 CFR 51.308(f)(2). This discussion refers
specifically to either proposed or final section numbers to avoid confusion.
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management strategies, demonstrate that their SIPs contain all agreed-upon emission reduction
measures, and document disagreements so that the EPA can properly evaluate whether each
state’s implementation plan provides for reasonable progress toward the national goal. We also
proposed a new requirement, in 40 CFR 51.308(f)(2)(ii), that states must consider the control
strategies being adopted by other states when conducting their own four-factor analyses. The
purpose of this provision was to ensure that if one state had identified a control measure as being
reasonable for a source or group of sources to improve visibility at a Class I area, then other
states that affect that Class I area would be required to consider that control measure for their
own sources, to the extent that the sources share similar characteristics. However, in reviewing
proposed 40 CFR 51.308(f)(2)(i1), we realized that it contains extraneous language that has led to
confusion among some of the commenters. We discuss this issue in more depth, and other
changes being made to the consultation provisions, in the following section.

In regard to the commenter’s concern that the consultation provisions will incentivize
states to avoid entering into agreements with each other to avoid enforceable obligations, we
disagree. States largely worked cooperatively to develop coordinated emission management
strategies during the first implementation period, and we expect that they will do so again. If a
state believes that additional controls from sources in another state or states are necessary to
make reasonable progress at a Class I area, then the state should document the disagreement to
assist the EPA in determining whether the other state’s SIP is inadequate. Moreover, even if
states were to avoid entering into agreements for the purpose of avoiding enforceable obligations
under 40 CFR 51.308(f)(ii1), this would not absolve the states of their independent obligation to
include in their SIPs enforceable emission limits and other measures that are necessary to make

reasonable progress at all affected Class I areas, as determined by considering the four factors.
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Finally, we do not believe that the EPA needs to coordinate or mediate interstate consultations.
During the first implementation period, states consulted one-on-one and through the RPO
process without EPA oversight, and we expect this process to work going forward as well.

3. Final Rule

We are finalizing the revisions to 40 CFR 51.308(f) that were intended to clarify the
relationship between RPGs and long-term strategies and the obligations of upwind and
downwind states largely as proposed. However, we are making several changes to the provisions
in 40 CFR 51.308(f)(2) governing long-term strategies to simplify these provisions, enhance
clarity and eliminate superfluous regulatory text.

In 40 CFR 51.308(f)(2), we are revising the requirement that states must include in their
long-term strategies “the enforceable emissions limitations, compliance schedules, and other
measures that are necessary to achieve reasonable progress” to read “make reasonable progress”
instead. This change is to maintain consistency with the language in CAA section 169A(b)(2).

In 40 CFR 51.308(f)(2)(i), we are making two minor changes. First, we are revising the
beginning of the first sentence to read, “[t]he State must evaluate and determine the emission
reduction measures that are necessary to make reasonable progress by considering” the four
factors. We believe that this formulation is clearer than the language in the proposal and more
consistent with the language of the CAA. Second, we are revising the second sentence, and
splitting it into two separate sentences, to make it clear that states must consider anthropogenic
sources of visibility impairment when conducting their four-factor analyses, not natural sources,
and that anthropogenic sources can include mobile and area sources in addition to major and

minor stationary sources. As mentioned earlier, we are also adding a sentence to 40 CFR
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51.308(f)(2)(1) regarding the consideration of emission controls that cannot reasonably be
installed prior to the end of the implementation period.

We are removing proposed 40 CFR 51.308(f)(2)(i1) in these final revisions, which
required states to consider the URP, the emission reduction measures identified under 40 CFR
51.308(f)(2)(1), and measures being adopted by contributing states under 40 CFR
51.308(f)(2)(ii1) when developing their long-term strategies. States are already required to
consider the URP under 40 CFR 51.308(f)(3)(i1) when establishing their RPGs. Moreover, it is
duplicative to require states to consider the emission reduction measures identified under 40 CFR
51.308(f)(2)(1) a second time. As discussed in the following paragraph, we are moving the third
requirement in proposed 40 CFR 51.308(f)(2)(i1) to the interstate consultation provisions.

We are changing proposed 40 CFR 51.308(f)(2)(ii1), regarding interstate consultations, to
be 40 CFR 51.308(f)(2)(i1) and making several changes. First, we are removing the distinction
between contributing states and states affected by contributing states because the substance of
the two provisions was essentially the same. The final revisions include a single provision
requiring each state to consult with the other states that are reasonably anticipated to contribute
to visibility impairment in a mandatory Class I Federal area to develop coordinated emission
management strategies. Identification of the other states should occur as part of a regional
planning process. Second, we are revising the language that required states to obtain either their
“share of the emission reductions needed to provide for reasonable progress” or “all measures
needed to achieve its apportionment of emission reduction obligations” depending on whether
the state was a contributing state or a state affected by contributing states. Most states are both
contributing states and states affected by contributing states, so these variations in wording could

be viewed as creating two distinct obligations. Now, each state must demonstrate that it has
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included in its long-term strategy “all measures agreed to during state-to-state consultations or a
regional planning process, or measures that will provide equivalent visibility improvement.”
Third, as discussed previously, we have moved the requirement that states consider the emission
reduction measures other states have identified as being necessary to make reasonable progress
from proposed 40 CFR 51.308(f)(2)(i1), which accordingly has been eliminated, to the interstate
consultation provisions (now numbered as 40 CFR 51.308(f)(2)(i1)) because it is a more logical
place for it. We have also revised the wording of this provision to eliminate the ambiguity in the
proposed language noted by commenters regarding “additional measures being adopted” by
other states. Under this provision, states must consider whether the emission reduction measures
other states have identified by other States for their sources as being necessary to make
reasonable progress in the mandatory Class I Federal area. This consideration is appropriate
especially when the sources are of a similar type and have similar emissions profiles and
visibility impacts.

We are changing proposed 40 CFR 51.308(f)(2)(iv), regarding documentation
requirements, to be 40 CFR 51.308(f)(2)(ii1) and making a few minor changes. First, we are
revising the first sentence to require the states to “document the technical basis, including
modeling, monitoring, cost, engineering, and emissions information, on which the State is
relying to determine the emission reduction measures that are necessary to make reasonable
progress in each mandatory Class I area it affects.” The proposed language referred to
“information on the factors listed in (f)(2)(1) and modeling, monitoring, and emissions
information,” but we believe this language was confusing because it suggested that information
on the four factors was something distinct from modeling, monitoring and emissions

information. The purpose of this provision is to require states to document all of the information

This document is a prepublication version, signed by EPA Administrator, Gina McCarthy on 12/14/2016. We have
taken steps to ensure the accuracy of this version, but it is not the official version.

Page 69 of 205

ED_001318B_00002694-00085



EPA-HQ-2017-10384

on which they rely to develop their long-term strategies, which will primarily be information
used to conduct the four-factor analysis. Therefore, in addition to modeling, monitoring and
emissions information, we are making it explicit that states must also submit the cost and
engineering information on which they are relying to evaluate the costs of compliance, the time
necessary for compliance, the energy and non-air quality impacts of compliance and the
remaining useful lives of sources.

We are removing proposed 40 CFR 51.308(f)(2)(v), which required states to identify the
anthropogenic sources of visibility impairment analyzed using the four factors and the criteria
used to select sources for analysis, because 40 CFR 51.308(f)(2)(i) as finalized already includes
these requirements.

Finally, we are changing proposed 40 CFR 51.308(f)(2)(v1) to be 40 CFR
51.308(f)(2)(iv) and making a few changes. We are revising the first sentence of this provision to
clarify that the enumerated factors are additional to the factors states must consider in 40 CFR
51.308(f)(2)(1). We are also removing proposed 40 CFR 51.308(f)(2)(vi)(C) and (F) because they
are duplicative requirements. These provisions required states to consider the emission
limitations and schedules for compliance to achieve the RPG and the enforceability of emission
limitations and control measures. Section 40 CFR 51.308(f)(2) already requires states to include
enforceable emission limitations, compliance schedules, and other measures that are necessary to
make reasonable progress in their long-term strategies. Section IV.G of this document discusses
revisions we are making to the additional factor regarding basic smoke management practices
and smoke management programs.

D. Other Clarifications and Changes to Requirements for Periodic Comprehensive Revisions of

Implementation Plans
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The following clarifications and changes were also proposed to be included in the revised
40 CFR 51.308(f). A summary of each proposed clarifying change, a synopsis of the final rule,
and a discussion of comments received and EPA’s responses are given later.

The URP line starts at 2000-2004, for every implementation period.
1. Summary of Proposal

The 1999 RHR’s text of 40 CFR 51.308(d)(1)(1)(B) contains a discussion of how states
must analyze and determine “the rate of progress needed to attain natural visibility conditions by
the year 2064.” This rate has commonly been called the “uniform rate of progress” or URP as
well as “the glidepath.” The 1999 RHR’s text of 40 CFR 51.308(f), which indicates that states
must evaluate and reassess all elements required by 40 CFR 51.308(d), requires states to evaluate
and reassess the URP in the second and subsequent implementation periods. We explained in the
proposal that 40 CFR 51.308(d) is not perfectly clear as to whether the URP line for the second
or later implementation periods must always start in the baseline period of 2000-2004, or
whether the state must (or may) recalculate the starting point of the URP line based on data from
the most recent 5-year period during each successive regional haze SIP revision. *” We also
explained that although the regulations make clear that the endpoint of the URP line should be
set based on attainment of the natural visibility condition for the 20 percent most impaired days
in 2064, the 1999 RHR does not specify an exact date in 2064 for this element.

To ensure consistent understanding of how the URP analysis must be done, the EPA

proposed rule revisions in 40 CFR 51.308(f)(1)(i) and (vi) that would make it explicit that in

7 The preamble to the 1999 RHR provides an example explaining how a state would determine
the 2028 point on the URP line. 64 FR at 35746, n. 113. In this example, the URP line for the
second implementation period starts at 2000-2004.
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every implementation period, the URP line for each Class I area is to be drawn starting on
December 31, 2004, at the value of the 2000-2004 baseline visibility conditions for the 20
percent most impaired days, and ending at the value of natural visibility conditions on December
31, 2064. Specifying that the S-year average baseline visibility conditions are associated with the
date of December 31, 2004, and that natural visibility conditions are associated with the date of
December 31, 2064, also clarifies that the period of time between the baseline period and natural
visibility conditions, which is needed for determining the URP (deciviews/year) is 60 years.

Along with the clarification that the baseline period remains 2000-2004 for subsequent
implementation periods, the EPA also proposed clarifications in 40 CFR 51.308(f)(1)(1)
regarding how states treat Class I areas without available monitoring data or Class I areas with
incomplete monitoring data, as follows: if Class I areas do not have monitoring data for the
baseline period, data from representative sites should be used; if baseline monitoring data are
incomplete, states should use the 5 complete years closest to the baseline period. We proposed to
add this provision to remove any uncertainty about how an issue of data incompleteness should
be addressed m a SIP.

Finally, we proposed language in 40 CFR 51.308(f)(3)(1) and an accompanying definition
of “end of the applicable implementation period” in 40 CFR 51.301 to make clear that RPGs are
to address the period extending to the end of the year of the due date of the next periodic
comprehensive SIP revision.

2. Comments and Responses

Some commenters were supportive of EPA’s proposal to have the URP line start at 2000-

2004 for every implementation period, although some asked for the option of recalculating the

URP for the start of each implementation period based on how much further progress is needed
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to reach natural conditions given the progress already achieved. Other commenters did not agree
with EPA’s proposal and instead supported a revision to the regulations that would require states
to reset the URP at current visibility conditions during each periodic review, provided those
visibility conditions are better than during the baseline. Taking into account past improvements
in visibility that were in excess of the URP in this way would result in a lower-lying URP line
for successive planning periods. This could change the comparison of the RPG to the URP line,
and trigger the requirement of 40 CFR 51.308(f)(3)(11) to show that there are no additional
measures that would be reasonable to include in the long-term strategy, when it would not be
triggered if the start of the URP line had been kept at the 2000-2004 period.

As explained in the 1999 RHR, the consideration of the improvement in visibility
represented by the URP and the measures necessary to attain that level of improvement is an
analytical requirement. In the 1999 RHR, EPA adopted this required analysis in lieu of
establishing presumptive reasonable progress targets, in part to provide equity between the goals
set for the Class I areas in the more impaired eastern portion of the country as compared to the
areas in the western portion. The URP analysis also helps to provide transparency to the overall
regional haze SIP planning process, in part by requiring states to compare their RPGs to the rate
of progress represented by the URP at each Class I areas. Neither of these goals would be served
by allowing states to adopt differing approaches to the calculation of the URP.

We have considered the comments suggesting that the URP be redrawn during each
successive planning period. Although such an approach is apparently intended by commenters to
maintain pressure on the states to adopt more comprehensive and effective reasonable progress
strategies, it is not clear that this approach would in fact achieve that outcome because it may

create disincentives for states to take aggressive action during the first few planning periods.
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This is because resetting the URP would make it more likely that a state that has taken early and
aggressive action to improve visibility would become subject to the enhanced analytical
requirement of 40 CFR 51.308(f)(3)(i1), thus generating a possible disincentive for continued
progress.

Because we have concluded that our proposed approach of starting the URP for every
implementation period at 2000-2004 will result in the most equitable and transparent process and
provide the strongest incentive for continued progress toward achieving natural visibility
conditions, we are finalizing that approach with no changes to 40 CFR 51.308(f)(1)(i) or (v1).

3. Final Rule.

The EPA is finalizing all of the previously described rule text without any changes from
the proposal.

The long-term strategy and the RPGs must provide for an improvement in visibility for
the most impaired days and ensure no degradation for the clearest days.

1. Summary of Proposal

Section 169A of the CAA requires a SIP to not only reduce existing visibility impairment
but also to prevent future impairment. As part of meeting the goal of preventing future visibility
impairment, 40 CFR 51.308(d)(1) of the 1999 RHR requires a state to establish RPGs that ensure
no degradation in visibility for the least impaired days over the period of the implementation
plan. This text is ambiguous, however, as to whether “the period of the implementation plan”
refers to the entire period since the baseline period of 2000-2004 or to the specific
implementation period addressed by the periodic SIP revision. The proposal noted that a table in

the preamble to the 1999 RHR summarizing certain requirements indicated that the 2000-2004
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period would be used for “tracking visibility improvement.”® To provide further clarity on this
issue, we proposed new rule text in revised 40 CFR 51.308()(3)(1) that would make clear that
the requirement is for a state to establish an RPG for the 20 percent clearest days in each periodic
review that ensures that there is no deterioration in visibility on the 20 percent clearest days as
compared to the baseline period of 2000-2004. We note that while 40 CFR 308(d)(1) of the 1999
RHR expresses the requirement of no degradation in visibility in terms of the RPG for the 20
percent clearest days, this requirement comes into play as a factor in what emission sources are
subject to additional control measures in the long-term strategy, because this RPG is the
projected result of implementing the long-term strategy. In other words, a state must adopt a
long-term strategy that includes the necessary measures to ensure that the expected visibility on
the 20 percent clearest days at the end of the planning period, as represented by the RPG for
these days, will not deteriorate as compared to the visibility condition for these days in 2000-
2004.The rule text we proposed for 40 CFR 308(f)(3)(i) made this connection explicit by saying
that the long-term strategy and the RPG must provide for no degradation.
2. Comments and Responses

The EPA received comments both in support of, and raising concerns with, the proposed
changes. The commenters opposed to our proposal preferred that when a state documents that the
RPG for the 20 percent clearest days (i.e., the projected visibility condition on the clearest days
as of the end of the given implementation period) shows no degradation, the benchmark for that
comparison should be the lowest measured impairment of either the baseline period or current

conditions reported in any progress report or comprehensive periodic revision for the clearest

% 64 FR 35730.
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days. The approach recommended by the commenter would mean that the benchmark for the no
degradation comparison would ratchet down over time.

One commenter pointed out that as proposed, 40 CFR 308(f)(3)(1) addressed not just the
requirement for no degradation for the clearest days but also the requirement that there be an
improvement for the most impaired days. This commenter noted that the relevant sentence of 40
CFR 308(f)(3)(i) could be interpreted to mean that the baseline period of 2000-2004 is the
benchmark for determining if the long-term strategy and RPG for the most impaired days

provides for an improvement.”’

The commenter said that the final rule should provide that the
benchmark for the improvement requirement should be the lowest measured impairment of either
the baseline period or current conditions reported in any progress report or comprehensive
periodic revision for the most impaired days. The approach recommended by the commenter
would mean that the benchmark for the improvement comparison would ratchet down over time.
We are finalizing our proposal to clarify that the benchmark for the requirement for no
degradation on the 20 percent clearest days is the 2000-2004 baseline visibility condition.
Further, we are clarifying that the baseline visibility condition for the 20 percent most impaired
days is also the benchmark for the requirement that the long-term strategy and RPGs provide for

an improvement for the most impaired days. We are taking this approach in the final rule for

several reasons.

% The relevant sentence in the rule reads, “The long-term strategy and reasonable progress goals
must provide for an improvement in visibility for the most impaired days and ensure no
degradation in visibility for the clearest days since the baseline period.” The concluding phrase
“since the baseline period” can be taken to apply to only the clearest days, or to both the most
impaired days and the clearest days.
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Visibility on the clearest days has been improving since the 2000-2004 period in most
Class I areas, generally tracking the improvements seen on the 20 percent haziest and 20 percent
most impaired days.!” We expect that it will continue to be the case that emission reduction
measures that provide for reasonable progress on the 20 percent most impaired days will also
have benefits on the clearest days. Thus, we expect that there will be a continuing improvement
on the clearest days regardless of the benchmark selected, even if the rule did not contain any
requirement for no degradation on the clearest days. Even so, we believe that the no degradation
requirement with the 2000-2004 visibility condition as the benchmark is an appropriate backstop
in the rule that will continue to require states to consider additional measures in the event that
measures adopted to improve visibility on the most impaired days are insufficient to protect
visibility on the clearest days.

We are not adopting the approach of ratcheting down the benchmark for the no
degradation requirement. If we were to do this, it might lead to unreasonable outcomes in some
cases. Available air quality modeling approaches for forecasting visibility conditions are at
present more uncertain when predicting low concentrations of visibility-impairing pollution than
when predicting higher concentrations, making comparisons of two “clean” scenarios more
uncertain. Such comparisons could become required for many areas and have critical
implications for SIP approvals. Errors in such comparisons due to modeling system errors might
lead to inappropriate SIP disapprovals if the benchmark for the no degradation requirement

continually ratcheted down as progress is made. Another consideration is that even with a S-year

190 The RTC contains graphics illustrating these improvement trends. The only situations in
which there has been degradation since 2000-2004 are at a few Class I areas in the Virgin Islands
and Alaska where sea salt particles significantly contribute to light extinction on the clearest days
and concentrations of such particles on those days have increased over this period.
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averaging approach, transient natural phenomena might cause a temporary improvement in
visibility on the clearest days entirely unrelated to the content and implementation of states’ long
term strategies, which would permanently reduce the benchmark if the ratcheting approach were
followed. It might then be very difficult or unreasonable for a state in subsequent periods to
show no degradation relative to this lower benchmark given that on the clearest days influences
from anthropogenic sources will be relatively small. Finally, we believe that consistency between
the benchmark for the no degradation test and the starting point for the URP, across Class I areas
in a given implementation period and across implementation periods, will aid public
understanding and participation in SIP development. For these reasons, we are finalizing our
proposal on this aspect of the RHR.

In addition, we are finalizing wording in 40 CFR 308(f)(3)(1) that makes it clear that the
baseline condition in 2000-2004 is also the benchmark for determining whether the long-term
strategy and RPGs provide for an improvement in visibility for the most impaired days, but
repeating the reference to this baseline so that it links unambiguously to that requirement as well
as to the no degradation requirement. We recognize that since 2000-2004 there have been
widespread improvements in visibility on the most impaired days and that this already
accomplished improvement has created a “cushion” for a comparison to check that the RPG for
the end of a future implementation period shows improvement. However, we disagree with the
commenter’s suggestion that the benchmark for the improvement requirement should ratchet
down over time, for similar but not entirely identical reasons that we disagree regarding the no
degradation requirement. The advantage of consistency to public understanding applies to the
improvement requirement as well as to the no degradation requirement. While the problem of

modeling uncertainty applies less to the most impaired days at this stage of the regional haze
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program, in later periods the most impaired days will be clearer than they are now and the
difficulty of distinguishing differences may apply more strongly. Also, we are mindful of the
potential for reducing incentives for states to take action during the first few planning periods.
With the 2000-2004 period as the benchmark for the no degradation requirement, a state has an
incentive to take early action to improve the clearest days because this will create a safety margin
in case later developments outside the state’s control cause an increase in impairment on these
days. Ratcheting down the baseline for the no degradation requirement would remove this
incentive for continued progress because it would never be possible for a state to create a safety
margin.

However, the use of the baseline period as the benchmark for the no degradation and
improvement requirements does not mean that states are free to simply allow visibility levels to
return to what they were in the baseline period, or to allow for degradation in visibility as
compared to current conditions. If a state were to set an RPG that reflects a forecast of
degradation during a particular period, the adequacy of the SIP would need to be carefully
assessed. In this situation, additional measures may be necessary to ensure reasonable progress,
depending on the underlying explanation for the forecasted degradation. It may be that a state
would be able to show that any forecasted degradation is attributable to causes other than
deficiencies in its long-term strategy, but such a demonstration would need to be carefully
assessed. We note that for at least the next planning period or two, the requirement to consider
the four statutory factors for a reasonably selected set of sources should result in the adoption of
additional control measures that provide an improvement, especially for a state with sources that
contribute to impairment at a Class I area with an RPG above the URP line.

3. Final Rule.
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Upon careful consideration of public comments received on this issue, the EPA is
finalizing the proposed rule with a clarifying edit to the proposed language to make it clear that
the baseline visibility condition is also the benchmark for determining whether the long-term
strategy and RPGs provide for an improvement in visibility on the most impaired days.

The sentences of the final version of 40 CFR 51.308(f)(1)(1), regarding the calculation of
the baseline visibility conditions, have been slightly reordered and reworded from the proposed
version for clarity. In addition, the final sentence of this paragraph, regarding Class I areas that
did not have IMPROVE monitoring stations installed in time to provide complete monitoring
data for 2000-2004, has been re-worded to clarify that “closest” means closest in time to 2000-
2004 and does not refer to another Class I area that is nearest in distance. In the final version of
40 CFR 51.308(f)(1)(i1), an occurrence of “or” has been corrected to “and” to indicate that
natural visibility conditions for both the most impaired days and the clearest days must be based
on available monitoring information. Minor edits for clarity have also been included in the final
versions of 40 CFR 51.308(f)(1)(iii) and (iv).

Analytical Obligation When the Reasonable Progress Goal for the 20 Percent Most
Impaired Days Is Not On or Below the URP Line.

1. Summary of Proposal

The EPA proposed 40 CFR 51.308(f)(3)(i1) in order to clarify the relationship between
the RPG for the 20 percent most impaired days and the URP line. This relationship determines
the content of the demonstration a state must submit to show that its long-term strategy provides
for reasonable progress. This clarification was based upon the 1999 RHR’s text of 40 CFR
51.308(d)(1)(i1). That provision addresses required actions of a state containing a Class I area

that has adopted an RPG for the area that provides for a slower rate of visibility improvement
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than that needed to attain natural conditions by 2064 (i.e., an RPG for the 20 percent most
impaired days that is above the URP line). The proposed text of 40 CFR 51.308(f)(3)(i1)(A)
stated that if the RPG for a Class I area 1s above the URP line, the state containing the Class I
area must demonstrate, based on the four reasonable progress factors, that there are no additional
emission reduction measures for anthropogenic sources or groups of sources in the state that may
be reasonably anticipated to contribute to visibility impairment that would be reasonable to
include in the long-term strategy, and that such a demonstration is required to be “robust.”
Specifically, this demonstration must include documentation of the criteria used to determine
which sources or groups of sources were evaluated and of how the four factors were taken into
consideration in selecting the measures for inclusion in its long-term strategy.

In addition, in comparison with the 1999 RHR’s 40 CFR 51.308(d)(2)(iv) and 40 CFR
51.308(d)(3)(1) and (i1), the proposed 40 CFR 51.308(f)(2)(i11) more clearly spelled out the
respective consultation responsibilities of states containing Class I areas as well as states with
sources that may reasonably be anticipated to cause or contribute to visibility impairment in
those areas. To further clarify the obligations of what we are referring to as contributing states,
we proposed 40 CFR 51.308(f)(3)(i1)(B) to specify that in a situation where the RPG for the most
impaired days is set above the glidepath, a contributing state must make the same demonstration
with respect to its own long-term strategy that is required of the state containing the Class I area,
namely that there are no other measures needed to provide for reasonable progress. The intent of
this proposal was to ensure that states perform rigorous analyses, and adopt measures necessary
for reasonable progress, with respect to Class I areas that their sources contribute to, regardless

of whether such areas are located within their borders. This proposed change clarifies that the
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RPG for the most impaired days in the SIP of the state containing the Class I area does not “set
the bar” for the contributing state’s long-term strategy.
2. Comments and Responses

The EPA received comments both in support of, and opposed to, the proposed changes.
Comments opposing these provisions stated that this additional requirement goes beyond the
CAA’s requirement to consider the four statutory factors. The EPA disagrees with this assertion.
Congress declared a national goal of preventing any future and remedying any existing visibility
impairment in Class I areas resulting from manmade air pollution and delegated to EPA the
authority to promulgate regulations assuring reasonable progress toward meeting that goal. CAA
section 169A(a)(1), (a)(4). The analytical obligations contained in 40 CFR 51.308(f)(3)(i1) are a
mechanism to ensure that states are, in fact, making reasonable progress by requiring states in
certain circumstances to demonstrate the reasonableness of their four-factor analyses. In
addition, some commenters suggested that the term “robust demonstration” is overly vague and
expressed concern that, essentially, the EPA could take advantage of this vagueness in order to
form its own criteria for disapproval of a SIP. Most commenters did not supply any specific
suggestions, simply stating either that the term should be clarified or that this provision should
not be finalized, although one commenter suggested states be allowed to refer to information
already submitted or contained in an applicable docket for purposes of such a demonstration. We
disagree that the requirement of a “robust demonstration” is vague. The provision requires the
demonstration to be based on the analysis in 40 CFR 51.308(f)(2)(i), and further clarifies that the
demonstration must document the criteria used to determine which sources or groups of sources
were evaluated and how the four reasonable progress factors were considered. The purpose of

this demonstration is to show that a state conducted its analysis in a reasonable manner and that
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there are no additional measures that would be reasonable to implement in a particular planning
period. A state may refer to its own experience, past EPA actions, the preamble to this rule as
proposed and this final rule preamble, and existing guidance documents for direction on what
constitutes a reasoned determination. Additionally, the EPA recently issued a draft guidance
document that addresses, among other things, the reasonable progress analysis, which we expect
to finalize in the near future. This guidance can provide further direction regarding the types of
mformation and analyses a state may provide in its demonstration under 40 CFR 51.308(f)(3)(i1).
The EPA is therefore finalizing this provision as proposed. In addition, one commenter stated
that the “robust demonstration” language of the proposed 40 CFR 51.308(f)(3)(i1)(A) was
missing from the proposed 40 CFR 51.308(f)(3)(i1)(B). The EPA agrees the necessary text was
missing from proposal, as states with Class I areas should be subject to the same type of
demonstration as those contributing states without Class I areas. Therefore, the final rule
includes in the requirements for a contributing state in 40 CFR 51.308(f)(3)(i1)(B) the same
requirement for a robust demonstration that appeared only in 40 CFR 51.308(f)(3)(i1)(A) at
proposal.

Some commenters stated a desire for corresponding rule text dealing with situations
where RPGs are equal to (“on”) or better than (“below”) the URP or glidepath. Several
commenters stated that the URP or glidepath should be a “safe harbor,” opining that states
should be permitted to analyze whether projected visibility conditions for the end of the
implementation period will be on or below the glidepath based on on-the-books or on-the-way
control measures, and that in such cases a four-factor analysis should not be required. Other
commenters suggested a somewhat narrower entrance to a “safe harbor,” by suggesting that if

current visibility conditions are already below the end-of-planning-period point on the URP line,
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a four-factor analysis should not be required. We do not agree with either of these
recommendations. The CAA requires that each SIP revision contain long-term strategies for
making reasonable progress, and that in determining reasonable progress states must consider the
four statutory factors.!?! Treating the URP as a safe harbor would be inconsistent with the
statutory requirement that states assess the potential to make further reasonable progress towards
natural visibility goal in every implementation period. Even if a state is currently on or below the
URP, there may be sources contributing to visibility impairment for which it would be
reasonable to apply additional control measures in light of the four factors. Although it may
conversely be the case that no such sources or control measures exist in a particular state with
respect to a particular Class I area and implementation period, this should be determined based
on a four-factor analysis for a reasonable set of in-state sources that are contributing the most to
the visibility impairment that is still occurring at the Class I area.!%* It would bypass the four
statutory factors and undermine the fundamental structure and purpose of the reasonable progress
analysis to treat the URP as a safe harbor, or as a rigid requirement.
3. Final Rule

The EPA is finalizing all of the previously described rule text without any changes from
the proposal, with the exception of including in 40 CFR 51.308(f)(3)(i1)(B) the same requirement

for a robust demonstration that appeared only in 40 CFR 51.308(f)(3)(i1)(A) at proposal.

101 CAA section 169A(b)(2)(B), (g)(1).

192 The point that having a RPG that is on or below the URP line is not a safe harbor has been
articulated in past actions such as the disapproval of the reasonable progress element of
Arkansas’ SIP (see fn 32). Our approval of the reasonable progress element of South Dakota’s
SIP is an example in which we approved the state’s RPGs even though the RPG for the most
impaired days for two Class I areas were above the respective URP lines, based on the state
having adequately considered the four statutory factors for important contributing sources. 76 FR
76646 (December 8, 2011) (proposed action) and 77 FR 24845 (April 26, 2012) (final action).
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Emission inventories.
1. Summary of Proposal

The EPA proposed language in 40 CFR 51.308(f)(2)(iv) regarding the “baseline
emissions inventory” to be used by a state in developing the technical basis for the state’s long-
term strategy. This was done in order to reconcile this section with changes that have occurred to
40 CFR part 51, subpart A, Air Emissions Reporting Requirements, since the RHR was
originally promulgated in 1999. The proposed changes were also intended to provide flexibility
in the base inventory year the state chooses to use, as the EPA has always intended if there is
good reason to use another inventory year.
2. Comments and Responses

Commenters were split on whether to support the flexibility afforded by the proposed
rule text for selecting a year other than the most recent NEI year as the year of the inventory to
be used as the basis for developing the long-term strategy. Some commenters supported the
proposal, while others preferred that EPA require or definitively endorse that the 2011 NEI can
be used as the base year for modeling for the next periodic comprehensive SIP revisions. The
latter view generally resulted from concerns that while additional NEI versions, such as the 2014
and 2017 NEI versions, should be available by the time periodic comprehensive SIP revisions
are due in 2021, there would not be adequate time after release of these inventories to complete
all the modeling and analysis work required.

Consideration of these comments uncovered significant ambiguity in the text of 40 CFR
51.308(d)(3)(ii1) of the 1999 RHR and ambiguity in the proposed new 40 CFR 51.308(f)(2)(iv)
that would reflect 40 CFR 51.308(d)(3)(iii). Specifically, the term “the baseline inventory on

which [the state’s] strategies are based” in the 1999 RHR can be taken to refer to the inventory
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that is used to assess the contribution that sources make to visibility impairment (and the
visibility benefits of additional control measures, when such benefits are considered) for
individual sources or groups of sources. That information is critical to the development of the
long-term strategy and, in that sense, is the information on which a state’s strategies are to be
based. However, we believe that some commenters have taken the term to refer to the inventory
that is used as the expected starting point for the photochemical modeling that they (and we)
expect will be used to project the RPG that quantifies the projected effect of all the measures in
the long-term strategy and other influences on visibility at the end of the implementation period.
The two bodies of information are not necessarily the same, and they do not necessarily even
need to be for the same year in order to develop a SIP that provides for reasonable progress. In
fact, the modeled RPGs that are eventually included in a SIP revision do not directly affect the
development of the long-term strategy, but rather they reflect that strategy. We are revising the
proposed regulatory text to make this clear. The final regulations use the “emissions information
on which the State’s strategies are based” to refer to the inventory that is used to assess the
contribution that sources make to visibility impairment and not to the base year inventory used to
model the RPGs.

The requirement in the final version of 40 CFR 51.308(f)(2)(iv) is that the emissions
information on which the state is relying to determine the emission reduction measures that are
necessary to make reasonable progress must include, but need not be limited to, information on
emissions in a year at least as recent as the most recent year for which the State has submitted
emission inventory information to the Administrator under the Air Emissions Reporting
Requirements. To allow time for this information to be used in SIP development, the rule

provides for a 12-month “grace period” such that a submission to the NEI in the period 12
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months prior to the due date of the SIP does not trigger this requirement. We agree with the
comments to the effect that there is no reason why a state should not make at least some
information for the year of its most recent submission to the NEI part of the basis for its
determination of the emission reduction measures that are necessary to make reasonable
progress. The state is not required to use the same information as was submitted to the NEI, and
it should not if it has developed or received better information for that year since its NEI
submission. A state may also consider information for a more recent year if it is available and is
of sufficient quality. Therefore, we do not believe it is necessary or appropriate for the RHR to
provide for an exception to the requirement as it is stated in this section of the rule text and
interpreted here. A state that plans to use information other than what is in the most recent NEI
version released by the EPA to develop its long-term strategy should consult with its EPA
regional office to obtain the EPA’s preliminary perspective on whether there is a reasonable
basis for its planned approach. This should also be a topic of the ongoing consultation with
affected FLMs.

The final version of 40 CFR 51.308(f)(2)(iv) does not address the question of the year to
be used as the base year for emissions modeling of the RPGs. The EPA generally recommends
that this be the year of the most recent NEI version that has been developed and validated
enough to be appropriate for air quality modeling to support policy development. The final rule
provides the EPA flexibility to approve a SIP based on another year if there are good reasons.
States that believe that another year is more suitable should consult with the EPA Regional office
about their reasons.

3. Final Rule
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For the reasons described previously, and also here, the final language for 40 CFR
51.308(f)(2)(iv) differs somewhat from the wording we proposed with respect to the terminology
used to refer to emissions inventories. The final version of this subsection of the rule refers to the
“emissions information on which the state’s strategies are based,” rather than to a “baseline”
emissions inventory. The final version also does not include a provision for EPA approval for
selecting a year other than the year of the most recent submission under the Air Emissions
Reporting Requirements as the year of the inventory to be used as the basis for developing the
long-term strategy. However, the final rule provides a 12-month grace period for the use of the
year of the most recent submission under the Air Emissions Reporting Requirements. The rule
does not address the selection of a year as the base year for emissions modeling of the RPGs for

the end of the implementation period.

EPA action on RPGs.
1. Summary of Proposal

The proposed language of 40 CFR 51.308()(3)(iv) was intended to make clear that in
approving a state’s RPGs, the EPA will consider the controls and technical demonstration
provided by a contributing state with respect to its long-term strategy, in addition to those
developed by the state containing the Class I area with respect to its long-term strategy. This
clarification was proposed in light of the 1999 RHR’s 40 CFR 51.308(d)(1)(iii), which only
explicitly mentions the demonstration provided by the state containing the Class I area.
2. Comments and Responses

No comments were received that specifically addressed this proposed rule text.
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3. Final Rule

The EPA is finalizing this rule text as proposed.

Progress report elements of periodic comprehensive SIP revisions.
1. Summary of Proposal

The proposed language in 40 CFR 51.308(f)(5) complemented proposed changes
regarding progress reports and the proposal to eliminate separate progress reports being due
simultaneously with periodic comprehensive SIP revisions by requiring periodic comprehensive
SIP revisions to include certain information that would have been addressed in the progress
reports. While the proposed language would expand the scope of periodic comprehensive SIP
revisions, the same information would still be covered and states would no longer need to
prepare and submit two separate documents (potentially containing overlapping content) at the

same time.

2. Comments and Responses

Few comments were received that specifically addressed this proposed rule text. Those
that did address these provisions supported the proposed changes, with one comment
additionally suggesting use of the terminology “the most recent progress report” instead of “the
past progress report,” which EPA is incorporating into the final text (this is discussed later). In
addition, one commenter noted that states should also be required to address the requirements of
proposed 40 CFR 51.308(g)(8) in periodic comprehensive SIP revisions. Proposed 40 CFR
51.308(g)(6), renumbered in the final rule as 40 CFR 51.308(g)(8), requires progress reports to
include a summary of the most recent assessment of smoke management programs operating

within the state if such assessments are an element of the program. (As background, this is not a
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requirement of the 1999 RHR for either progress reports or periodic SIP revisions.) We agree
that the provisions of 40 CFR 51.308(f)(5) do not contain a requirement similar to the
requirement in proposed 40 CFR 51.308(g)(6) or final 40 CFR 51.308(g)(8). However, for any
state where smoke from prescribed fires is a significant contributor to visibility impairment, the
analysis that it will perform under 40 CFR 51.308(f)(3)(iv)(D) as finalized (the requirement for a
state to consider basic smoke management practices and smoke management programs) will
serve the same purpose as would requiring periodic SIP revisions to summarize the conclusions
of the most recent assessment of an existing smoke management program.
3. Final Rule

The EPA is finalizing this rule text as proposed with only minor wording changes for
clarity including a small change in wording in response to a public comment indicating
confusion with the terminology “past progress report.” The EPA agrees that this should instead
refer to the “most recent progress report” and is finalizing revised text accordingly.
E. Changes to Definitions and Terminology Related to How Days Are Selected for Tracking
Progress
1. Summary of Proposal

The 1999 RHR’s 40 CFR 51.308(d) required states to determine the visibility conditions
(in deciviews) for the average of the 20 percent least impaired and 20 percent most impaired
visibility days over a specified time period at each of their Class I areas. As discussed in detail in
the preamble of the proposed rule, the definition of visibility impairment included in 40 CFR
51.301 of the 1999 RHR suggests that only visibility impacts from anthropogenic sources should
be included when considering the degree of visibility impairment. However, the approach

followed for the first implementation period involved selecting the least and most impaired days
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as the monitored days with the lowest and highest actual deciview levels regardless of the source
of the particulate matter causing the visibility impairment. While the EPA approved SIPs using
this approach for the first implementation period, experience now indicates that for the most
impaired days an approach focusing on anthropogenic impairment is more appropriate because it
will more effectively track whether states are making progress in controlling anthropogenic
sources. Our proposed approach is also more consistent with the definition of visibility
impairment in 40 CFR 51.301. Because the 1999 RHR rule text already refers to the 20 percent
most impaired days, we did not propose to change that wording. In the preamble to the proposal,
we made clear that going forward, we would interpret “most impaired days” to mean those with
the greatest anthropogenic visibility impairment, as opposed to the 20 percent haziest days. We
did not propose to change the approach of using the 20 percent of days with the best visibility to
represent good visibility conditions for RPG and tracking purposes, but we did propose a rule
text change to refer to them as the 20 percent clearest days rather than the 20 percent least
impaired days.

The proposal included changes to a number of the definitions in 40 CFR 51.301 as well
as added definitions for some previously undefined terms, including clearest days, the deciview
index, natural visibility conditions and visibility.

The EPA solicited comment on requiring all states to use the new meaning of “most
impaired days” as referring to the days with the most anthropogenic impairment, as well as on a
second proposed approach. In the second proposed rule alternative, states would be allowed to
choose between selecting the 20 percent of days with the highest overall haze (i.e., the approach

used in the first implementation period) and selecting the 20 percent of days with the most
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impairment from anthropogenic sources (the proposed new meaning). The EPA also solicited
comment on any additional approaches.
2. Comments and Responses

We received some comments favoring the first proposed rule alternative that expressed
support for a single, consistent approach to selecting the 20 percent most impaired days for all
states. However, the majority of comments from states favored the second proposed rule
alternative due to the flexibility it offered. Some comments on the second proposed rule
alternative expressed concerns about, and requested guidance for, consultation between states in
situations where two states use different approaches. Some comments favoring the second
proposed rule alternative said that they anticipated that using the 20 percent most
anthropogenically impaired days would mean an additional workload that would consume state
resources during the planning process, and cited this as the reason they did not support the first
proposed rule alternative. One commenter suggested that the final rule could allow states
submitting their SIPs for the second implementation period by the 1999 RHR’s deadline of
July 31, 2018, to choose between using the 20 percent most anthropogenically impaired days or
the 20 percent haziest days, with states submitting later required to use the latter approach.

After considering these comments and other considerations as described here, we are
finalizing the first proposed alternative for the final rule (i.e., that “most impaired days” means
those with the most anthropogenic impairment). The EPA often provides states flexibility when
it may help achieve the objectives of SIP development and does not negatively implicate a
program’s objectives. In this particular situation, however, the flexibility of the second proposed
rule approach would not significantly assist in developing efficient and effective SIPs and would

likely result in confusion among stakeholders. For example, if two states with Class I areas in
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close proximity choose different approaches to the selection of days, the public might
misunderstand how past and projected progress in improving visibility compares between the
two areas. Also, allowing the state with a Class I area to unilaterally choose the selection
approach for that area would raise the prospect that a contributing state might disagree with that
choice, because the choice could make a difference in whether both states are subject to the
enhanced analysis requirement of 40 CFR 51.308(f)(3)(i1), therefore complicating consultation
among states. It would be possible for a state to choose a given approach simply because it
would result in the best comparison of RPGs to the glidepath or URP for the implementation
period being addressed by a SIP revision, and a state could conceivably switch back and forth
between the two approaches from one period to another to get the best comparison for each
period, causing additional confusion. In addition, we believe the approach of using
anthropogenic impairment to select the 20 percent worst days is more consistent with the intent
of the original RHR, namely to reduce the aggregate effect that anthropogenic sources have on
the visual experience of visitors to Class I areas.

The EPA disagrees that concerns regarding additional workload and lack of resources
preclude adopting the first proposed alternative. The EPA and IMPROVE program will work
together to provide datasets that identify the most anthropogenically impaired days in each year
of IMPROVE data and that contain the statistical summaries of these days need as part of a SIP
revision or progress report. These datasets will be based on a specific method the EPA intends to
recommend in a future guidance document. We expect that these datasets will avoid any increase
in the workload and resources required of states relative to continued use of the haziest days. We

will also work with any state or states interested in a different specific method for identifying the
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most impaired days than the one we will recommend, to avoid an increase in workload that
would interfere with other aspects of SIP development.

The final rule revisions requiring states to use the 20 percent of days with the greatest
anthropogenic impairment do not have any direct implications for how states develop their long-
term strategies. While these revisions may affect whether a state has to demonstrate that there are
no additional measures that would be reasonable to include in the long-term strategy under the
requirement of 40 CFR 51.308()(3)(i1), these revisions do not prescribe how a state may make
this demonstration. Thus, we believe that this requirement will not impair states’ flexibility to
appropriately analyze and address the sources of visibility impairment at Class I areas in and
near their states.

We are not making any changes in response to the comment suggesting that the final rule
provide flexibility in the approach to the selection of the worst days only for areas that submit
their SIP revisions by July 31, 2018. It is our understanding that only some eastern states may be
submitting SIP revisions this early and that the states involved have not been experiencing erratic
impacts from wildfires and dust storms. Therefore, we do not believe the special flexibility the
commenter suggests is needed. As mentioned, any state may choose to include in its SIP a
second summary of visibility data using the 20 percent haziest days approach, for public
information purposes.

Regarding the proposed changes to definitions, commenters recommended adding
language to the definitions of most impaired days, regional haze, and visibility impairment to
further clarify that these terms refer to impairment due to anthropogenic sources. The EPA
agrees that some of the suggestions provided by commenters further clarify that visibility

impairment is due to anthropogenic sources and does not include emissions from natural sources.
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Therefore, in response to these comments, we have finalized additional changes to the definitions
of most impaired days, regional haze, and visibility impairment to also include the concept that
impairment is anthropogenic.

We also received comments on the proposed change to the definition of natural
conditions and the proposed definition of natural visibility conditions. The commenters asked the
EPA to further revise these definitions to reflect the reality that natural conditions have changed
over time and will continue to change in the future; to make clear the timeframe of natural
visibility conditions we intend to be captured by the definition; that natural visibility conditions
may reflect poor visibility conditions; and to more explicitly include the factors contributing to
natural visibility conditions (e.g., fire and dust events, volcanic activity, etc.). As a result of these
comments, we are finalizing additional changes to these two definitions and adding definitions
for two additional terms used in the rule. We are also providing further explanation of the role of
natural visibility conditions in the SIP development process as follows.

The EPA is finalizing the definition of natural conditions to include a list of example
phenomena considered to be a part of natural conditions. The list provided is not intended to be
exhaustive, but provides examples of some of the types of natural impacts that may affect Class I
areas. We are also finalizing the definition of natural conditions to reflect the EPA’s
understanding that natural conditions not only will vary with time, but that they also may have
long-term trends due to changes in the Earth’s climate system. We have also clarified in this
definition that natural phenomena both near to and far from a Class I area may impact visibility
in the Class I area.

To reduce confusion between the natural visibility that would exist on a single day and

the average of a set of natural visibility values for a set of days, we are finalizing separate
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definitions of natural visibility and natural visibility condition. Natural visibility will refer to
visibility on a single day. The natural visibility definition includes language that recognizes
natural visibility does vary daily and may contain long-term trends. Natural visibility condition
will refer to the average of a set of values on an indicated set of days.

In practice, the natural visibility condition for the 20 percent most impaired days is used
by a state when developing the most appropriate 2064 endpoint for the URP line. Then the RPG
for the 20 percent most impaired days is to be compared with the point on the URP line
corresponding to the end date of the implementation period, which will in effect be adjusted by a
portion of the adjustment made to the 2064 endpoint. The EPA invited comment on draft
guidance'® to the states on how to determine the value of the 2064 natural visibility condition
for the 20 percent most impaired days for each Class I area for purposes of calculating the URP,
and we intend to provide final guidance on this topic separately from this action on revisions to
the RHR.

The need for clarity about the distinction between visibility on one day and the average of
the visibility values for a set of days also applies to baseline visibility conditions and to current
visibility conditions. To achieve this clarity, the final rule text includes new definitions of the
terms baseline visibility condition and current visibility condition. These definitions are
consistent with the way these terms are used in 40 CFR 51.308, but having these explicit
definitions will improve understanding by participants in the regional haze program.

3. Final Rule

193 Draft Guidance on Progress Tracking Metrics, Long-Term Strategies, Reasonable Progress
Goals and Other Requirements for Regional Haze State Implementation Plans for the Second
Implementation Period. 81 FR 44608 (July 8, 2016).
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The EPA i1s finalizing the requirement that all states select the 20 percent most impaired
days, i.e., the days with the most impairment from anthropogenic sources, as the “worst” days for
purposes of calculating baseline visibility conditions, current visibility conditions, natural
visibility conditions and the URP in SIPs and, as applicable, in progress reports. Under the final
rule revisions, states retain the option to also present visibility data using the days with the
highest overall deciview index values (i.c., the 20 percent haziest days), for public information
purposes. Including this information in the SIP may help communicate to the public the
magnitude of impacts from natural sources including wildland wildfires and dust storms. The
RPGs and URP line that are calculated using anthropogenic impairment to select the most
impaired days constitute the glidepath representing the state’s determination of reasonable
progress and, if appropriate, may trigger the requirement for a state to show that there are no
additional emission reductions measures that would be reasonable to include in the long-term
strategy (see Section IV.D of this document). Since the 20 percent most anthropogenically
impaired days will, going forward, be used to estimate natural visibility conditions, current
visibility conditions and the URP, they must also be used in setting RPGs and in progress
reports. Conforming edits that were proposed to the provisions related to each of these
calculations are likewise being finalized. As described at proposal, the revised approach will
apply starting with the second and subsequent periodic comprehensive SIP revisions and will
apply to progress reports starting with those submitted after the second SIP revision. EPA will
continue to use the previous approach of considering the 20 percent haziest days with respect to
SIP revisions submitted to satisfy the requirements of the first implementation period or initial

progress reports.
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The EPA did not propose to require any particular method for determining the natural
versus anthropogenic contributions to daily haze and thus the degree of visibility impairment for
cach monitored day. The EPA issued draft guidance!* describing a recommended approach
along with a process for routinely providing relevant datasets for use by states when they
develop their SIPs and progress reports. No particular method is being prescribed by the final
rule nor will the final version of the guidance contain any binding requirements; states can
therefore develop, justify and use another method of discerning natural and anthropogenic
contributions to visibility impairment in their SIPs. The EPA intends to include more information
on this subject in the final guidance.

As described in the summary of comments on this topic, the EPA is finalizing the
proposed changes to the definitions of clearest days, deciview, deciview index, least impaired
days, and visibility along with additional changes we have determined are needed to further
clarify the definitions of most impaired days, visibility impairment, regional haze, natural
conditions, and natural visibility condition. The additional changes to these proposed definitions
are intended to more clearly explain that impairment is from anthropogenic sources and that
natural sources and their contributions to visibility vary over time. Additionally, the EPA is
finalizing definitions for natural visibility, baseline visibility condition, and current visibility
condition that we determined are needed to fully clarify the meanings of these terms.

We are not finalizing the proposed change to the definition of a Federal Class I area that
would have stated that non-mandatory Federal Class I areas are identified in 40 CFR part 52.

There currently are no non-mandatory Federal Class I areas and the reference to 40 CFR part 52

104 81 FR 44608 (July 8, 2016).
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could have created confusion. The final definition of a mandatory Class I Federal area correctly
indicates that the mandatory areas are identified in 40 CFR part 81 subpart D.
F. Impacts on Visibility from Anthropogenic Sources Qutside the U.S.
1. Summary of Proposal

In the proposal, the EPA acknowledged that emissions (natural and anthropogenic) from
other countries and marine vessel activity in waters outside the U.S. may impact Class I areas,
especially those areas near borders and coastlines. Prior to our proposal, several states with such
Class I areas requested that they be allowed to adjust their URP line, visibility tracking metrics
and RPGs to account for international anthropogenic impacts when preparing SIPs and progress
reports. %> We therefore solicited comment on a proposed provision that would allow states with
Class I areas significantly impacted by international anthropogenic emissions to adjust their
URPs with approval from the Administrator.!% The proposed adjustment would consist of
adding to the value of the natural visibility condition for the 20 percent most impaired days in

2064 an estimate of the average impact from international anthropogenic sources on such days,

195 The impacts from natural sources located outside the U.S. can be large in certain Class I
areas, but because the RHR treats impacts from all natural sources equally, those impacts are
inherently properly included in the 2000-2004 baseline condition used as the starting point for
the URP line and the natural visibility condition used as the 2064 endpoint of the URP line.
Thus, the logical interest of these states was in a special adjustment for the impacts of
anthropogenic sources outside the U.S. We note for clarity that under the final rule, prescribed
fires outside of the U.S. are considered anthropogenic sources and thus the discussion in this
section is relevant to such prescribed fires. Prescribed fires in wildland are also addressed in
Section IV.G of this document.

1% The 1999 RHR provided that if a state found that international emissions sources were
affecting visibility conditions in a Class I area or interfering with plan implementation, that state
could submit a technical demonstration in support of its finding. If EPA agreed with the finding,
it would “take appropriate action to address the international emissions through available
mechanisms.” 64 FR 35714, 35747 (July 1, 1999).
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197 for the sole purpose of calculating the URP.!%® We also solicited comment on another
possible approach to accounting for international anthropogenic impacts, in which the influence
of emissions from anthropogenic sources outside the U.S. would be removed from estimates of
2000-2004 baseline visibility conditions, current visibility conditions and the RPG for the end of
an implementation period.

The proposal reflected the EPA’s position that it may be appropriate to allow a state to
adjust the RPG framework, including in its progress reports, to avoid any perception that a state
should be aiming to compensate for impacts from international anthropogenic sources and to
avoid requiring a state to undertake the additional analytical requirement under 40 CFR
51.308(f)(3)(i1) based solely on visibility impairment due to international anthropogenic sources.
However, we proposed that an adjustment to compensate for such impacts would be available
only when and if these impacts can be estimated with sufficient accuracy. In the proposal we
stated that we do not expect that explicit consideration of impacts from anthropogenic sources
outside the U.S. should or would actually affect the conclusions that states make about what
emission controls for their own sources are necessary for reasonable progress. However, we
explained that explicit quantification of international anthropogenic impacts, if accurate, could
improve public understanding and effective participation in the development of regional haze
SIPs. We also indicated that while we had not yet, at the time of the proposal, seen an approach

that would allow states to adjust their visibility tracking metrics with sufficient accuracy, we

197 The URP line is expressed in deciview units, so the value added to the natural visibility
condition would also be in deciviews. However, that added deciview value would be based on
the light extinction increments caused by the indicated sources.

198 This proposed extra step in determining the URP was not intended to have the effect of
defining international anthropogenic sources as natural, or to change any other aspect of SIP
development.

This document is a prepublication version, signed by EPA Administrator, Gina McCarthy on 12/14/2016. We have
taken steps to ensure the accuracy of this version, but it is not the official version.

Page 100 of 205

ED_001318B_00002694-00116



EPA-HQ-2017-10384

expected that by the time some future periodic comprehensive SIP revisions are to be prepared,
methods and data for estimating international anthropogenic impacts will be substantially more
robust. Our proposal did not include any statement about whether EPA would provide estimates
on international impacts or guidance on how states can estimate such impacts.
2. Comments and Responses

Some commenters opposed allowing any adjustment to the URP, while others supported
some sort of adjustment based on the impacts of international anthropogenic sources. Several
commenters stated that the EPA or other federal entities should provide an approach to
estimating international anthropogenic impacts, or actual estimates of such impacts, that are
presumptively approvable, or that the EPA should give deference to any estimate a state
develops. Some commenters inferred that the EPA’s statements in the proposal regarding the
current state of the art for estimating international anthropogenic impacts meant that no state
would be able to obtain EPA approval for an adjustment in the SIP due in 2021. Several
commenters objected to their understanding that the proposed rule would require a state to obtain
EPA approval for a particular adjustment approach before including such an approach in its SIP
submission. Finally, at least one commenter requested that EPA also provide rule language
allowing for adjustment of the 20 percent clearest days framework to reflect the impacts of
international anthropogenic sources.

The EPA does not have a near-term plan to develop guidance on estimating international
anthropogenic impacts or to provide such estimates specifically for the purpose of regional haze

SIPs. However, the EPA is an active participant in research in this area and will continue to share
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its work with interested states and with others.!% To clarify, the statements in the preamble
regarding the state of the art method refer to our assessment of the estimates and models for
estimating international impacts available in the scientific literature at the time of this
rulemaking. We did not intend to preclude or prejudge consideration of estimates that states may
include in SIPs for the second implementation period or subsequent periods based on newer and
more refined methodologies and/or information. Although we do not believe such estimates and
models are currently able to adequately represent the impacts of international anthropogenic
sources on visibility, we acknowledge that this is an area of active research and development that
may lead to adequate estimates in time for the development of SIPs for the second
implementation period. Additionally, the final rule text includes a small change to clarify that the
Administrator’s approval for an adjustment will be part of the Administrator’s review of the full
SIP submission for an implementation period, and not a separate action in advance of SIP
submission. In this way, the Administrator’s decision to approve or not approve the adjustment
will be made in the context of the complete SIP submission, with public notice and an
opportunity to comment. As with any SIP element, states are encouraged to consult with EPA

Regional offices during the development of any proposed adjustment approach.

199 For example, the EPA held a 2-day workshop in February 2016 to advance the collective
understanding of technical and policy issues associated with background ozone, which includes
impacts from anthropogenic sources outside the U.S., as part of the agency's ongoing efforts to
engage with states and stakeholders on implementation of the 2015 ozone NAAQS. While this
workshop focused on ozone, the modeling issues and approaches for ozone are similar to those
for visibility-impairing pollutants. More information on the EPA’s activities and current
understanding of this area can be found in the white paper available at
https://www.epa.gov/ozone-pollution/background-ozone-workshop-and-information and other
documents available in EPA number EPA-HQ-OAR-2016-0097 at Attps://www.regulations.gov.
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Because the EPA is not providing estimates of international anthropogenic impacts or
guidance for calculating those impacts at this time, we are not specifying that any such estimates
or methodologies are presumptively approvable. We further disagree with comments that states
have inherent discretion to adjust their URP and RPG frameworks to account for impacts of
international anthropogenic sources and that the EPA lacks the authority to review such
adjustments. As explained in Section IV.B of this notice, the CA A mandates that the EPA
promulgate regulations requiring that states’ SIP submittals contain, among other things,
“measures as may be necessary to make reasonable progress toward meeting the national
goal.” " Furthermore, the EPA is required to ensure that states’ submittals meet the basic legal
requirements and objectives of the CAA, including any regulations the agency promulgates for
the purpose of ensuring that states make reasonable progress towards achieving natural visibility.
A proposed adjustment to a state’s RPG framework to address the impacts of international
anthropogenic sources has the potential to affect that state’s assessment of what constitutes
reasonable progress. Thus, the EPA not only has the authority to review a state’s proposed
adjustment, it has an obligation to do so.

Finally, we disagree with the comment that we should provide rule language for states to
adjust their frameworks for assessing visibility on the 20 percent clearest days to account for any
impacts of international anthropogenic sources. First, particular days on which international
anthropogenic sources have particularly strong impacts due to unusual source events or transport
conditions are unlikely to be among the 20 percent clearest days in their respective years. The

commenter presented no basis for anticipating that increasing impacts from anthropogenic

10 CAA section 169A(b)(2).
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sources on the clearest days might cause a state to be unable to satisfy the no degradation
requirement without employing unreasonable measures for domestic sources. Second, our
analysis indicates that such an adjustment would not have been necessary in the first
implementation period, in that nearly all Class I areas in fact have had no degradation during this
period so far, and the few that have experienced degradation have not done so because of
impacts attributable to international anthropogenic sources. Improvements in visibility on the 20
percent clearest days have been significant enough so that we expect that states impacted by
icreased emissions from international anthropogenic sources in the second implementation
period will still be able to comply with the requirement that visibility on those days show no
degradation compared to 2000-2004 baseline conditions. The RTC contains more information on
this improvement trend. The EPA will continue to assess this relationship throughout the second
and subsequent implementation periods. Third, on clear days when there is relatively little
visibility-impairing air pollution, it is difficult with our current tools to discern the portion of that
air pollution originating from international anthropogenic sources, as opposed to domestic
anthropogenic or natural sources and as compared to the assessment of the impact of
mternational anthropogenic sources on the most impaired days. It would thus be unlikely that a
state could estimate international anthropogenic impacts on the 20 percent clearest days with the
requisite degree of accuracy at this time or when developing a SIP for the second implementation

period.

3. Final Rule
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The EPA is finalizing the provision to allow an adjustment of the URP by adding an
estimate for international anthropogenic impacts to 2064 natural visibility conditions. W e are not
finalizing the alternative approach to accounting for international anthropogenic impacts that
would have involved removing the influence of emissions from anthropogenic sources outside
the U.S. when developing the estimates of 2000-2004 baseline visibility conditions, current
visibility conditions and the RPGs. We are finalizing only one approach to provide consistency
and transparency, as the alternative approach would have been more complicated and involved
presenting numerous counterfactual values of visibility levels that could be mistaken as actual
measured values.

Because this adjustment is permitted only if the Administrator determines that a state has
estimated the international impacts from anthropogenic sources outside the U.S. using
scientifically valid data and methods, we are finalizing the rule text of 40 CFR

111
L,

51.308(f)(1)(vi)(B) as proposed, with a small change to clarify singular versus plural,”*" as well

as the aforementioned change to clarify that the Administrator’s approval for an adjustment will

"1 Our proposed rule text used the phrase “the State must add the estimated impacts [of
mternational anthropogenic sources (or certain prescribed fires)] to natural visibility conditions
and compare the resulting value to baseline visibility conditions.” For consistency with our final
definitions, this part of the final rule text instead refers to the natural visibility condition and the
baseline visibility condition. The use of the plural form for “natural visibility conditions” and
“baseline visibility conditions” could give the impression that multiple values of impacts are to
be added to multiple values of natural visibility conditions, when actually a single value
reflecting impacts from international anthropogenic sources (or certain prescribed fires) is to be
added to the single value of the “natural visibility condition” for the 20 percent most impaired
days. The final rule text does not specify that the average of estimates of daily international
impacts be used in this addition step, so that states can propose and the Administrator can
approve another statistic to represent the distribution of daily values, for example the median
value, if more appropriate.
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be part of the Administrator’s review of the full SIP submission for an implementation period,
and not a separate action in advance of SIP submission.

In addition, we are finalizing the proposed rule text changes in 40 CFR 51.308(f)(1)(1)
and 40 CFR 51.308(f)(1)(vi) to remove “needed to attain natural visibility conditions” from the
reference to “uniform rate of progress,” because when adjusted to reflect international impacts
the “uniform rate of progress” would not be the rate of progress that would reach true natural
visibility conditions.

Because the manner in which a state with a Class I area calculates the URP may affect
other states with sources that contribute to visibility impairment at the Class I area,'!> we
recommend that a state seeking approval for such an adjustment first consult with contributing
states. Such an adjustment should also be a topic for the required consultation with the FLM for
the Class I area at issue.

G. Impacts on Visibility from Wildland Fires
1. Summary of Proposal

Fires on wildlands within and outside the U.S. can significantly impact visibility in some
Class I areas on some days but have little to no impact in other Class I areas. And even in those
Class I areas significantly impacted by fires on wildlands on some days, there are a greater
number of days where fires do not have such impacts. The EPA presented an extensive
discussion of wildland fire concepts, including actions that the manager of a prescribed fire can

take to reduce the amount of smoke generated by a prescribed fire and/or to reduce public

12 Contributing states may be affected because under the final version of 40 CFR
51.308()(3)(iv)(B), a contributing state will have an additional analytical requirement if the RPG
does not provide for the URP at an affected Class I area in another state.
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exposure to the smoke that is generated (i.¢., basic smoke management practices), in the
proposed and recently finalized revisions to the Exceptional Events Rule.!'® That discussion is
not repeated here.

The preamble for our proposed action discussed at length how the RHR relates to the
management of wildland wildfires and wildland prescribed fires. The information presented there
is applicable to states as guidance under these final RHR revisions, except as revised or
supplemented as follows. There were many public comments on the subject of wildland fires,
some of which are addressed in this section. We address the remaining comments in the RTC
document for this action.

We proposed new definitions for wildland, wildfire and prescribed fire. These proposed
definitions were consistent with the definitions we had recently proposed be added to the
Exceptional Events Rule. We said in the proposal for the Exceptional Events Rule that wildland
can include forestland, shrubland, grassland and wetlands, and that the proposed definition of
wildland includes lands that are predominantly wildland, such as land in the wildland-urban
mterface. The proposed definition for wildfire included a provision that a wildfire that occurs
predominantly on wildland is a natural event.

We also proposed language for new 40 CFR 51.308(f)(2)(vi)(E) based on the provisions
of the 1999 RHR’s 40 CFR 51.308(d)(3)(v)(E), with updates to reflect terminology used within

the air quality and land management communities. Specifically, we proposed to use the term

113 80 FR 72840 (November 20, 2015); 81 FR 68216 (October 3, 2016). Both the preamble and
final rule of the Exceptional Events Rule listed six basic smoke management practices with an
important footnote which recognizes that those listed are not intended to be all-inclusive for the
purpose of the Exceptional Events Rule. Section IV.G .2 of this document discusses the term
“basic smoke management practices” in the context of the Regional Haze Rule.
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“basic smoke management practices” to better align with current usage of “smoke management
practices” in the fire management community to refer to steps that a burn manager can take to
reduce emissions during a prescribed fire. We also proposed to use the term “wildland vegetation
management purposes” in lieu of “forestry management purposes.” This latter change was
proposed in recognition of the fact that not all wildland for which fire and smoke are issues is
forested. We also proposed to replace the phrase “including plans as currently exist within the
State for these purposes” with “and smoke management programs for prescribed fire as currently
exist within the State.” The term “smoke management program” is used within the fire
management community to refer to a multi-participant program that seeks to influence or
regulate both whether and when prescribed fires are conducted and, typically, the smoke
management practices employed during a prescribed fire. We stated in the preamble of the
proposal that this required consideration of smoke management programs only applies if the
existing smoke management program has six key features: (i) authorization to burn, (i1)
minimizing air pollutant emissions, (iii) smoke management components of burn plans, (iv)
public education and awareness, (v) surveillance and enforcement and (vi) program evaluation.

We proposed that for a state with a long-term strategy that includes a smoke management
program for prescribed fires on wildland, each required progress report must include a summary
of the most recent periodic assessment of the smoke management program including conclusions
the managers of the smoke management program or other reviewing body reached in the
assessment as to whether the program is meeting its goals regarding improving ecosystem health
and reducing the damaging effects of catastrophic wildfires. (Comments on this proposal are

summarized in Section IV.H of this document.)
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We proposed that the Administrator may approve a state’s proposal to adjust the URP to
avoid subjecting a state to the additional analytical requirement of 40 CFR 51.308(f)(3)(i1) due to
the impacts of wildland fire conducted with the objective to establish, restore and/or maintain
sustainable and resilient wildland ecosystems, to reduce the risk of catastrophic wildfires, and/or
to preserve endangered or threatened species for purposes of ecosystem health (objectives that
we refer to here as “wildland ecosystem health”) and public safety during which appropriate
basic smoke management practices were applied. This aspect of the proposal did not address and
did not apply to fires of any type on lands other than wildland or to burning on wildland that is
for purposes of commercial logging slash disposal rather than wildland ecosystem health and
public safety. This aspect of the proposal was not restricted to prescribed fires within the U.S.

We proposed to revise the definition of “fire” to remove the phrase “prescribed natural
fire.” However, we stated that the definition of “fire” that would be revised appears in 40 CFR
51.301, when it actually appears in 40 CFR 51.309(b)(4) and applies only to 40 CFR 51.309. We
inadvertently did not make any change to 40 CFR 51.309(b)(4) in our proposed rule text. We
proposed this revision to remove “prescribed natural fire” from the “fire” definition because the
concept of a “prescribed natural fire” is inconsistent with our proposal that all prescribed fires be
considered anthropogenic sources. We recognize that some prescribed fires are intended to
emulate and/or mitigate natural wildfires that would otherwise occur at some point in time. We
also recognize that some wildfires are appropriately allowed to proceed for some time over an
area without suppression in order to help achieve land management objectives. However, to use
the term “natural” and “prescribed” in one definition would cause confusion.

While the direction of these proposals was towards providing states considerable

flexibility regarding measures to limit emissions from wildland prescribed fire after having given
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reasonable consideration to their options, it was not and is not our intention to in any way
discourage federal, state, local or tribal agencies or private land owners from taking situation-
appropriate steps to minimize emissions from prescribed fires on wildland or prescribed fires on
other types of land.
2. Comments and Responses

With regard to the definitions of prescribed fire and wildfire and the related question of
whether each type of wildland fire should be considered as an anthropogenic versus non-
anthropogenic event or source, some commenters said that all wildland prescribed fires, or at
least all prescribed fires conducted under a smoke management program, should be treated as
non-anthropogenic. Other commenters said that all or some wildfires should be treated as
anthropogenic, noting that the occurrence of wildfires is not purely natural in that past human
actions have affected fire risks and that current actions by humans initiate some wildfires. We
disagree with these and similar comments. We recognize that prescribed fires in many cases are
conducted because natural wildfires have been previously suppressed, or as a substitute for
waiting for a wildfire to take place because conditions are such that a wildfire would pose high
risks. We also recognize that human actions, in particular the suppression of wildfires in the past,
have affected the propensity of some wildlands to experience wildfires from natural ignition
sources such as lightning and that human actions such as arson or careless smoking, fireworks,
target practice or backyard burning are the sources of the ignition of many wildland wildfires.
Thus, there is some basis for the perspective that prescribed fires merit being treated somewhat
like natural sources, as well as for the opposite view that wildfires merit being treated somewhat
as anthropogenic sources. However, by declaring in section 169A(a) of the CAA a national goal

of remedying visibility impairment in Class I areas “which impairment results from man-made
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air pollution,” Congress established a bifurcation between anthropogenic and non-anthropogenic
sources of air pollution. Given that prescribed fires involve conscious planning by humans, it
would be unreasonable for the rule to categorically consider them to be natural events and
natural sources of air pollution.!'* We consider wildfires having natural causes of ignition to be
natural sources of air pollution. The provision that a wildfire that occurs predominantly on
wildland is a natural event also encompasses wildfires initiated by human action because it is not
always possible to determine the cause of ignition for some wildfires, and because once ignited
the progress of these wildfires is largely determined by factors beyond human control at the time.
Therefore, it is appropriate to treat both wildland wildfires with natural sources of ignition and
the other types of wildfires encompassed by the definition in 40 CFR 51.301 as natural events
and natural sources of air pollution.

These categorizations do not mean that prescribed fires necessarily should or can be
regulated in a manner similar to sources that are more purely anthropogenic, such as industrial
sources, or that no consideration should be given to how human actions affect wildfire
occurrence. For the regional haze program, an implication of these categorizations is that states
are not required to consider additional measures to reduce visibility impacts from wildfires when
they develop their regional haze SIP submissions. However, we believe that it is in the public

interest for states, and all managers of wildland, to consider such measures to limit wildfire

1% As explained in footnote 95, the rationale for allowing an adjustment of the URP framework
to address the impacts of wildland prescribed fires does not stem from the fact that we are
treating these fires as natural sources of air pollution, as this is not the case. Rather, we are
providing for an adjustment because we acknowledge that anthropogenic prescribed fire
conducted for purposes of ecosystem health and public safety during which appropriate basic
smoke management practices have been applied can be consistent with the goal of making
reasonable progress towards natural visibility.
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impacts on visibility on an ongoing basis. We encourage them to do so, to help improve visitor
experiences in Class I areas, to protect public safety and health and to protect ecosystems from
the impacts of catastrophic wildfires. We also believe that it is in the public interest for states,
and all land managers using prescribed fire, to consider measures that can reduce the impact of
prescribed fires on visibility in Class I areas and other air quality objectives. As they consider
measures to reduce the impacts of prescribed fires on visibility, states may consider the benefits
of wildland prescribed fire use (including benefits to ecosystem health and reduction in the risk
of catastrophic wildfires) and the opportunity provided by the final rule for a state to make an
adjustment to the URP to account for the impact of certain prescribed fires.

Regarding the proposal that would allow the Administrator to approve an adjustment to
the URP for impacts from at least some wildland prescribed fires, some comments were in favor
of this provision while others suggested minor changes to the proposed approach. Many
comments did not support all the specifics of our proposal for adjustment of the URP. Many
commenters also said that the EPA or the FLMs should provide guidance on how to estimate
prescribed fire impacts for the purposes of this adjustment and/or provide the adjustment values
themselves.

Of those commenters who did not support all the specifics of our proposal, one
commenter said that states should be required to apply the four statutory factors to prescribed fire
in order to be eligible to make any adjustment to the URP for prescribed fire impacts. Other
commenters said that adjustment should be allowed only for prescribed fires conducted in
accordance with any applicable smoke management program. However, other commenters said

that an adjustment should be allowed to reflect the impacts of all types of prescribed fire and not
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merely those that met the conditions proposed by the EPA based on ecosystem or public health
protection and use of basic smoke management practices.

We disagree with commenters that the adjustment of the URP should be based on the
impact of all prescribed fires, or all wildland prescribed fires, rather than only wildland
prescribed fire conducted for purposes of ecosystem health and public safety during which
appropriate basic smoke management practices have been applied. The fires that meet these
conditions are fires conducted for purposes and in accordance with practices that are consistent
with the goal of making reasonable progress towards natural visibility. We note, however, that
the availability of an adjustment to the URP for the impacts of these particular prescribed fires
does not in any way restrict a state from considering additional measures or management
programs to address their impacts on visibility. We recommend that as a state considers such
measures, it should consult with managers of federal, state and private lands that would be
subject to such measures; this may include federal agencies in addition to the federal land
manager of the Class I areas affected by sources in the state, with whom consultation on the
development of the SIP is a requirement of the final rule. Furthermore, it is appropriate that for
prescribed fires conducted on lands other than wildlands, wildland fires conducted for other
purposes and wildland fires conducted without application of basic smoke management
practices, the URP should assume their impacts will diminish to zero by 2064, just as the URP
effectively assumes with respect to other types of anthropogenic sources within the U.S.!!° This

will focus public and state attention on whether there are any reasonable measures for reducing

115 If there is no adjustment of the 2064 endpoint of the URP line for impacts from international
anthropogenic sources, the URP effectively assumes that emissions from these sources will be
zero in 2064. If there 1s an adjustment, the URP effectively assumes that these sources continue
to have emissions in 2064.
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impacts from these other types of prescribed fires. We also disagree with other commenters who
recommended that the adjustment be more restrictive and apply only to prescribed fires
conducted in compliance with a smoke management program, because this would make the
adjustment unavailable to some states where it would be consistent with the goal of making
reasonable progress and where an adjustment would be an appropriate efficiency and public
communication approach.

We also disagree with commenters that states should be required to conduct a four-factor
analysis for prescribed fire before being eligible to adjust their URPs for the impacts of such
fires. As we explained earlier, we are limiting the availability of an adjustment to only those
wildland prescribed fires conducted for the purposes of ecosystem health and public safety and in
accordance with basic smoke management practices. These particular types of fires are generally
consistent with the goal of making reasonable progress because they are most often conducted to

improve ecosystem health and to reduce the risk of catastrophic wildfires, both of which can
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result in net beneficial impacts on visibility. !'® Therefore, as long as these fires are conducted in
accordance with basic smoke management practices, an additional four-factor analysis in this
specific case might serve no purpose. States may consider additional measures to address the
impacts of these and other types of prescribed fires, on the basis of a formal four-factor analysis
if they choose or after another form of consideration. !’

One commenter suggested that an adjustment for the impacts of prescribed fires also be
allowed as part of the demonstration that the long-term strategy and RPGs ensure no degradation

on the clearest days. We disagree with this suggestion. First, the impacts from prescribed fires

116 There is similarity and a difference in the rationales for an adjustment of the URP related to
impacts from anthropogenic sources outside the U.S. and an adjustment related to impacts from
wildland prescribed fire conducted for reasons of ecosystem health and public safety with
appropriate basic smoke management practices applied. Because states cannot control and should
not be expected to compensate for impacts from international anthropogenic sources, such
international impacts should not be the sole reason that the RPG is above the URP line. In
contrast, states generally have authority to regulate wildland prescribed fires within their borders.
However, because it is generally reasonable for wildland prescribed fires of the type described to
be conducted as determined to be needed through appropriate planning processes, with
appropriate basic smoke management practices to reduce smoke impacts on the public, states
should have the flexibility to determine that limiting the number of such wildland prescribed
fires 1s not necessary for reasonable progress. SIP development can be more efficient and the
public will better understand the progress being made to control other types of sources if the
URP is adjusted to remove the influence of any projected increase in application of this type of
wildland prescribed fire. Also, as with international anthropogenic impacts, this will avoid such
fire impacts from being a critical factor in whether the RPG is above the URP line.

117 Another way of considering whether measures in addition to BSMP are appropriate for
prescribed fires conducted to improve ecosystem health and to reduce the risk of catastrophic
wildfires, and/or considering what measures are appropriate for other types of prescribed fires,
could be to assess and conclude that a particular sub category of prescribed fires does not
meaningfully impact visibility at any Class I area. Such a conclusion could support a decision not
to require additional measures for that subcategory in the LTS even though a formal four-factor
analysis has not been completed. A state might also include in its LTS measures aimed at
reducing impacts from a subcategory of prescribed fire because those measures are already in
effect in the state due to another CAA requirement or due to state-only considerations. If so, a
new formal four-factor analysis of those measures would not be useful.
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will necessarily be small on the clearest days. The commenter presented no basis for anticipating
that increasing impacts from prescribed fire on the clearest days might cause a state to be unable
to satisfy the no degradation requirement without employing unreasonable measures for other
source types. Second, our analysis indicates that such an adjustment would not have been
necessary in the first implementation period, in that nearly all Class I areas in fact have had no
degradation during this period so far, and the few that have experienced degradation have not
done so because of impacts attributable to prescribed fire. Improvements in visibility on the 20
percent clearest days have been significant enough so that we expect that states impacted by
increased emissions from prescribed fire in the second implementation period will still be able to
comply with the requirement that visibility on those days show no degradation compared to
2000-2004 baseline conditions. The RTC contains more information on this improvement trend.
The EPA will continue to assess this relationship throughout the second and subsequent
implementation periods. Finally, on clear days when there is relatively little visibility-impairing
air pollution, it is difficult with our current tools to discern the portion of that air pollution
originating from prescribed fire, as opposed to the assessment of the impact of prescribed fire on
the most impaired days. It would thus be unlikely that a state could estimate prescribed fire
impacts on the 20 percent clearest days with the requisite degree of accuracy at this time or when
developing a SIP for the second implementation period.

Regarding our proposal to use updated terminology in proposed 40 CFR
51.308(f)(2)(vi)(E), some commenters said that “basic smoke management practices” was not
the appropriate update of the term “smoke management techniques” because the latter term is not
explicitly restricted to “basic” techniques. We disagree with the commenter that the phrase

“basic smoke management practices” could be interpreted as requiring a state to consider a
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narrower set of practices than the phrase “smoke management techniques.” The EPA listed six
basic smoke management practices in both the preamble and final rule of the Exceptional Events
Rule with an important footnote which recognizes that those listed are not intended to be all-
inclusive for the purposes of the Exceptional Events Rule. We similarly consider the term “basic
smoke management practices” in the context of the Regional Haze Rule as allowing for
additional basic smoke management practices to be developed to address Class 1 visibility
impacts. In addition, this paragraph of the Regional Haze Rule specifies what a state at a
minimum must consider, and a state may consider other measures as well. Accordingly, the final
rule text in 308(f)(2)(iv)(D) contains the phrase “basic smoke management practices.”

No commenters opposed the use of “and smoke management programs” in proposed 40
CFR 51.308(f)(2)(vi)(E) in place of “including plans” in 40 CFR 51.308(d)(3)(v)(E). However,
there were other comments on proposed 40 CFR 51.308(f)(2)(vi)(E) that concern the proposed
retention and meaning of the phrase “as currently exist within the State for these purposes. “One
commenter supported the concept that only states with existing smoke management programs
should be subject to this specific requirement to consider smoke management programs. Another
commenter said that even with this restricted applicability, the requirement to consider smoke
management programs was too prescriptive and states should be allowed to apply the same
consideration to prescribed fires as generally apply for all sources. One group of commenters
opposed the restriction to only states with existing smoke management programs, and further
suggested that listing only smoke management practices and smoke management programs was
insufficient and that the rule should also require all states to consider other measures to mitigate

the impact of fire.
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After consideration of these comments and a review of how the EPA and the states have
applied 40 CFR 51.308(d)(3)(v)(E) during the first implementation period, we decided that
finalization of the phase “as currently exist with the State for these purposes” cannot be said to
clearly be only a preservation of the existing requirement of the 1999 RHR, particularly when
combined with the replacement of “including plans” with “and smoke management programs.”
In the first implementation period the EPA never relied on a narrow interpretation of the
applicability of this part of 40 CFR 51.308(d)(3)(v)(E) in reviewing a SIP. The final rule does
not include the phrase “as currently exist with the State for these purposes” because we have
decided that there is no rational basis for the restriction.''®

The final version of 40 CFR 51.308(f)(2)(iv)(D) (renumbered) requires that states
consider basic smoke management practices and smoke management programs when developing
their long-term strategies. As discussed in the preamble to our proposed action,'!® these
requirements do not require a state to adopt basic smoke management practices or programs into
its regional haze SIP.'?" As states consider whether to adopt new measures that might affect the
ability of land managers to use prescribed fire, they may newly consider both the effectiveness of
their smoke management programs in protecting visibility and the benefits of wildland
prescribed fire for ecosystem health and public safety. There are many ways that a state can give

new consideration to such practices and programs. For example, a state can consider the need for

118 Given the removal of the phrase “as currently exist within the state,” the interpretation we
articulated in the proposal that this phrase refers only to smoke management programs with the
six listed features listed in the proposal is no longer relevant.

119 See 81 FR 26958-59.

120A 150, the EPA is not recommending that all states adopt any particular measures for wildland
fire because situations vary too much from state to state and within states for any general
recommendation to be appropriate.
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icluding such measures in its SIP without shochorning them into a formal four-factor analysis.
A state can also consider them by determining based on analysis of IMPROVE data that fires in
general, and thus prescribed fires in particular, are not a significant contributor to reduced
visibility at the Class I areas in the state (or impacted by the state). Therefore, this requirement of
the final rule will not impose a difficult analytical burden on states or require them to adopt
unreasonable measures. However, a state cannot unreasonably determine that a requirement for
burn managers to use certain basic smoke management practices is nof necessary to make
reasonable progress. If a state determines that a requirement for burn managers to use certain
smoke management practices is necessary to make reasonable progress, the long-term strategy
must include such measure(s) in enforceable form. The same applies to consideration of a smoke
management program. One possible outcome may be that a state reasonably does not make such
a formal determination, but nevertheless decides to revise its current program regarding
prescribed fires without incorporating the program (or the program enhancements) into the SIP.
Such an action could indicate that the state has satisfied the requirement to consider basic smoke
management practices and smoke management programs.

States also have the flexibility to allow reasonable use of prescribed fire. As previously
noted, one approach to reducing the occurrence of wildland wildfires, and the risk of wildfires
having catastrophic impacts, is appropriate use of prescribed fire. The EPA and the federal land
management agencies will continue to work with the states as they consider how use of
prescribed fire may reduce the frequency, geographic scale and intensity of natural wildfires,
such that vistas in Class I areas will be clearer on more days of the year, to the enjoyment of
visitors. States may also consider how the use of prescribed fire on wildland can benefit

ecosystem health, protect public health from the air quality impacts of catastrophic wildfires and
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protect against other risks from catastrophic wildfires. These final rule revisions give states that
have considered these factors, and other relevant factors, the flexibility to provide and plan for
the use of prescribed fire, with basic smoke management practices applied, to an extent and in a
manner that states and the EPA believe appropriate. The EPA is committed to working with
states, tribes, federal land managers, other stakeholders and other federal agencies on matters
concerning the use of prescribed fire, as appropriate, to reduce the impact of wildland fire
emissions on visibility.
3. Final Rule

We are finalizing the fire-related definitions as proposed, including the revision of the
definition of “fire” in 40 CFR 51.309(b)(4), with one change from proposal. We are finalizing a
different definition of “wildfire” than we proposed. The final revised definition of a wildfire
includes “a prescribed fire that has developed into a wildfire” instead of the proposed language
“a prescribed fire that has been declared to be a wildfire.” Two comments in this rulemaking
objected to or asked for clarification of the meaning of the “declared to be a wildfire” portion of
the definition. The definition of wildfire being finalized for the RHR 1n this final action is the
same definition as recently finalized for the revised Exceptional Events Rule, as commenters in
both rulemakings raised similar concerns about the proposed definition. Consistent with the
approach taken in the final revised Exceptional Events Rule, we concluded that whether a
prescribed fire should be treated as a wildfire for regional haze program purposes depends on the
facts of the situation. Specifically, the final definition includes the phrase “a prescribed fire that
has developed into a wildfire,” which means a prescribed fire that has “developed in an
unplanned way such that its management challenges are essentially the same as if it had been

initiated by an unplanned ignition.”” See 81 FR 68250. While we proposed, and are finalizing, a
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definition of “wildfire” that includes a statement that a wildfire that predominantly occurs on
wildland is a natural event, we do not intend to restrict a wildfire on other types of land from also
being treated as a natural event or source, based on specific facts about the wildfire.

We are also finalizing 40 CFR 51.308(f)(3)(i1) as proposed to provide an adjustment to
the URP framework for the 20 percent most impaired days due to the impacts of wildland fire
conducted with the objective to establish, restore and/or maintain sustainable and resilient
wildland ecosystems, to reduce the risk of catastrophic wildfires, and/or to preserve endangered
or threatened species for purposes of ecosystem health and public safety during which
appropriate basic smoke management practices were applied. Such an adjustment is not available
for fires of any type on lands other than wildland or to burning on wildland that is for purposes
of commercial logging slash disposal rather than wildland ecosystem health and public safety.

We are also finalizing the term “basic smoke management practices” as an update of the
term “smoke management techniques” in 40 CFR 51.308(f)(2)(iv)(D) (renumbered). We are also
finalizing the use of “smoke management programs” where the 1999 RHR used the term “plans.”
The final rule differs from the proposal in that it does not include the phrase “as currently exist
within the State for these purposes.”

This action also deletes the obsolete and duplicative definition of “base year” in 40 CFR
51.309(b)(8) and reserves that section number. The definition of “base year” in 40 CFR
51.309(b)(7) is the operative definition for this section of the RHR. The definition being deleted
refers to 40 CFR 51.309(f) which is reserved in the current rule.

H. Clarification of and Changes to the Required Content of Progress Reports

1. Summary of Proposal
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The proposed rule detailed additional revisions to 40 CFR 51.308(g) in order to clarify
the substance of the regional haze progress reports, given ambiguities in the 1999 RHR with
respect to, among other things, the period to be used for calculating current visibility conditions,
and whether forward-looking, quantitative modeling is required in the progress reports to assess
whether RPGs will be met. These proposed revisions were numerous and often independent of
one another, and are summarized briefly as follows.

A proposed revision to the opening portion of 40 CFR 51.308(g) would have required
that a state provide the public with a 60-day comment period on a draft progress report that is not
a SIP revision, before submitting it to the EPA. The 1999 RHR did not explicitly say that a
public comment period was required for progress reports, because other EPA rules require public
notice for all SIP revisions and under the 1999 RHR progress reports have been SIP revisions.

Proposed revisions to 40 CFR 51.308(g)(3)(i1) added a number of explanatory sentences
to better indicate what “current visibility conditions” are and how to calculate them, given that it
is not clear what “current visibility conditions” are in the 1999 RHR. Practicality requires that
“current conditions” should mean “conditions for the most recent period of available data.” %!
The proposed text also made clear that the period for calculating current visibility conditions is
the most recent rolling 5-year period for which IMPROVE data are available as of a date 6
months preceding the required date of the progress report, given our belief that (since we also

proposed that progress reports no longer be submitted as SIP revisions) this period would be

12! Tn our guidance on the preparation of progress reports, the EPA indicated that for “current
visibility conditions,” the reports should include the 5-year average that includes the most recent
quality assured public data available at the time the state submits its 5-year progress report for
public review. See section I1.C of General Principles for the 5-Year Regional Haze Progress
Reports for the Initial Regional Haze State Implementation Plans, April 2013.

This document is a prepublication version, signed by EPA Administrator, Gina McCarthy on 12/14/2016. We have

taken steps to ensure the accuracy of this version, but it is not the official version.

Page 122 of 205

ED_001318B_00002694-00138



EPA-HQ-2017-10384

sufficient for states to incorporate the most recent available data into their progress reports. 122
We also invited comment on other specific appropriate timeframes, including 3 months, 9
months and 12 months.

Proposed revisions to 40 CFR 51.308(g)(3)(i11) were designed to remedy a gap in the
1999 RHR, which failed to make clear what the “past 5 years” are for assessing the change in
visibility impairment. We proposed to delete the “past 5 years” text and replace it with text
indicating the change in visibility impairment is to be assessed over the span of time since the
period addressed in the most recent periodic comprehensive SIP revision. The EPA believed this
would remedy the issue that, because of data reporting delays, the period covered by available
monitoring data will not line up with the periods defined by the submission dates for progress
reports, and would ensure that each year of visibility information is included either in a periodic
comprehensive SIP revision or the progress report that follows it. We proposed to make the same
change to the 1999 RHR’s “past 5 years” text in the first sentence of 40 CFR 51.308(g)(4) for the
purposes of reporting changes in emissions of pollutants contributing to visibility impairment,
for similar reasons.

We proposed several other revisions, particularly to 40 CFR 51.308(g)(4), to revise and
clarify the states’ obligations regarding emissions inventories. One issue was that the 1999
RHR’s text seemingly required a state to project emissions inventories to the end of the
“applicable 5-year period” whenever that endpoint is not the year of a triennial inventory (2011,

2014, etc.) required by 40 CFR part 51 subpart A (Air Emissions Reporting Requirements). For a

122 Note that we are not proposing this specification of 6 months for the progress report aspects
of a periodic comprehensive SIP revision (see Section IV.E of this document), in light of the
longer time needed for administrative steps between completion of technical work and
submission to the EPA.
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variety of reasons more fully explained in the preamble to our proposal, we proposed text
changes that explain clearly that states must include in their progress reports the emissions, by
sector, from all sources and activities up to the triennial year for which information has already
been submitted to the NEI. With regard to emissions data for EGUs, states would need to include
data up to the most recent year for which the EPA has provided a state-level summary of such
EGU-reported data. Finally, the last sentence of the proposed text for 40 CFR 51.308(g)(4) made
clear that if emission estimation methods have changed from one reporting year to the next,
states need not backcast (i.¢., use the newest methods to repeat the estimation of emissions in
carlier years) in order to create a consistent trend line over the whole period, since although some
states expressed concern that other parties may interpret the 1999 RHR as requiring it, the EPA
has never expected states to backcast in this context.

We also proposed changes to 40 CFR 51.308(g)(5), which requires assessments of any
significant changes in anthropogenic emissions that have occurred, consistent with our proposed
changes to other sections. Specifically, we proposed to delete the reference to the “past 5 years”
and instead direct states that the period to be assessed involves that since the last periodic
comprehensive SIP revision. We also proposed text that would require states to report whether
these changes were anticipated in the most recent SIP, given that this would assist the FLMs, the
public and the EPA in understanding the significance of any change in emissions for the
adequacy of the SIP to achieve established visibility improvement goals.

The EPA further proposed to renumber the 40 CFR 51.308(g)(6) of the 1999 RHR as 40
CFR 51.308(g)(7), and proposed to change that provision to clarify that the RPGs to be assessed
are those established for the period covered by the most recent periodic comprehensive SIP

revision. The proposed change did not alter the intended meaning of this section, and simply
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clarified that in a progress report, a state is not required to look forward to visibility conditions
beyond the end of the current implementation period.

The proposed, new 40 CFR 51.308(g)(6) included a provision requiring a state with a
long-term strategy that includes a smoke management program for prescribed fires on wildland
to include in each required progress report a summary of the most recent periodic assessment of
the smoke management program, including conclusions that were reached in the assessment as to
whether the program is meeting its goals regarding improving ecosystem health and reducing the
damaging effects of catastrophic wildfires.

A final proposed change to 40 CFR 51.308(g) removed the provisions of 40 CFR
51.308(g)(7) of the 1999 RHR entirely, relieving the state of the need to review its visibility
monitoring strategy within the context of the progress report, a change that had been requested
by many states during our pre-proposal consultations. Such a change was appropriate since all
states currently rely on their participation in the IMPROVE monitoring program (and expect to
continue to do so), so continuing the requirement for every state to submit a distinct monitoring
strategy element in each progress report would consume state and EPA resources with little or no
practical value for visibility protection.

Finally, we proposed minor changes to 40 CFR 51.308(h) and 40 CFR 51.308(1).
Proposed changes to 40 CFR 51.308(h) regarding actions the state is required to take based on
the progress report merely removed the implication that all progress reports are to be submitted
at 5-year intervals, and aimed to improve public understanding of the declaration that a state
must make when it determines that no SIP revisions are required. The proposed changes to 40
CFR 51.308(i) created a stand-alone requirement that states must consult with FLMs regarding

progress reports because the 1999 RHR only applies FLM consultation requirements to SIP
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revisions (and the proposal would remove the formal SIP revision requirement from progress
reports).
2. Comments and Responses

Several commenters pointed out that while there is no explicit provision in the 1999 RHR
for the public to comment prior to the submission of progress reports for the first implementation
period, which are required to be SIP revisions, other provisions in EPA rules require states to
provide at least a 30-day notice to the public on any type of SIP revision, in contrast to the 60-
day period we proposed to require for progress reports that are not SIP revisions. The
commenters generally opposed the longer period and noted that it, in combination with the
requirement to consult with FLMs well ahead of the start of public comment, would make it
more difficult to meet the requirement that progress reports contain emissions and air quality
information no older than 6 months. We agree that retaining the current requirement for a 30-day
public comment period is appropriate and are finalizing that period. States may provide a longer
comment period, either initially or upon request, and we recommend that states do so when it
would not prevent timely submission to the EPA.

Some commenters opposed the proposed provision in 40 CFR 51.308(g)(3)(i1) making
clear that the period for calculating current visibility conditions is the most recent rolling 5-year
period for which IMPROVE data are available as of a date 6 months preceding the required date
of the progress report. As discussed previously, we also invited comment on other specific
timeframes, and most of these commenters felt 12 months to be a more appropriate timeframe.
However, in general these comments pointed specifically to the proposed provision requiring
consultation with FLMs 60 to 120 days prior to a public hearing or other public comment

opportunity on progress reports, and/or pointed to the proposed requirement for a 60-day public
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comment opportunity, as the reason for a 12-month period for IMPROVE data availability.
However, as noted elsewhere in this document these two review/comment periods are not being
finalized as proposed. In addition, the argument of several commenters that 6 months is an
insufficient period to incorporate IMPROVE data even without the extended FLM consultation
period was not well supported. Therefore, the EPA does not find these comments persuasive
given the other content of the final rule.

One commenter on the proposed 40 CFR 51.308(g)(3)(i1) noted that given the fact that
progress reports for the first implementation period have often not been submitted on time, the
EPA should adjust the language of the rule text such that the period for calculating current
visibility conditions should be based on the later of the required date or submittal date of the
progress report. The EPA disagrees with this assessment because this could create a situation
requiring a state to re-analyze data (and substantially re-draft portions of a progress report) in
situations where submittal of a progress report is delayed for valid or unforeseeable reasons. We
note that there will be other avenues for the public and the EPA to obtain the most recent
IMPROVE data if a late progress report does not have the most current information.

Comments on the proposed revisions to 40 CFR 51.308(g)(4) regarding emissions
tracking were numerous and varied, with many commenters expressing reservations about the
proposed text. In general, these commenters asked that the EPA either not require states to use
NEI data unless such data are available in final form a minimum of 12 months prior to the due
date of the progress report, or that states should use the most recent final NEI data available at
the time the progress report is prepared. In response, we want to reiterate that our proposal
addressed only the requirement for the time period for the emissions information to be mcluded

in a progress report. We did not propose to require that the emissions data actually submitted to
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or contained in any version of the NEI be used in a progress report. Our intention is that a state
have the flexibility to update and revise such data prior to presenting it in a progress report, but
not the flexibility to limit its presentation to only emissions information for earlier years. '
Second, we acknowledge that, as proposed, this subsection could be interpreted to trigger a
requirement to present emissions data for a certain year should data for that year be made
available for the first time the day before the planned submission of a progress report. We are
therefore finalizing additional text in 40 CFR 51.308(g)(4) (similar to text proposed and being
finalized in 40 CFR 51.308(g)(3)) making clear that only NEI emissions data submitted by the
state to the Administrator (or, in the case of data submitted directly by sources to a centralized
emissions data system, made available in a state-level summary by the Administrator) at least 6
months prior to the due date for the progress report triggers the requirement that the progress
report include emissions information for that year.

Proposed changes to 40 CFR 51.308(g)(5) involving assessments of any significant
changes in anthropogenic emissions that have occurred since the period addressed in the last SIP
revision were generally well received, however, one commenter asked that the EPA require
additional specificity in this assessment. The EPA did not make any changes in response to this
comment because the rule we are finalizing already includes the required information.

Comments on the proposed, new 40 CFR 51.308(g)(6) regarding a progress report
including a summary of the most recent periodic assessment of any existing smoke management

program that is part of the long-term strategy were numerous, with some commenters generally

123 This point about updating and revising data for a particular year also applies to emissions
mformation made available by the Administrator in a state-level summary. It is possible that a
state may have more recent, more complete or more accurate data for its sources than the
Administrator has been able to include in his or her state-level summary for a particular year.
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favoring and all but one state opposing this additional rule provision. The comments in
opposition to the new provision appear to interpret it as creating a requirement that states
periodically assess their smoke management programs and whether these programs are meeting
their goals. However, the proposed provision was not intended to create any such requirement. It
merely intended that if there is a smoke management program in the long-term strategy that
already has a periodic program assessment element, the findings and recommendation of the
most recent assessment must be summarized in the regional haze progress report. We are
finalizing small changes from the proposed provision to make this intention clear. We reiterate
that we interpret this provision to only apply to smoke management programs that have been
made part of the long-term strategy in the regional haze SIP, and only to programs that have a
program evaluation element. A state that has such a smoke management program and has
included its program in its regional haze SIP has acknowledged that management of smoke is a
significant concern with respect to visibility. Providing the public with easy access to a summary
of the most recent program assessment via the regional haze progress report will facilitate public
participation in the state’s development of its next SIP revision. The benefit of including a
summary of the program assessment for a smoke management program that is not part of the SIP
in the progress report, if there has been a program assessment, may be less, and we believe a
state should have flexibility to include or not include such a summary in its progress report.
Regarding the proposed 40 CFR 51.308(g)(7) (which as proposed was simply a modified
version of the 1999 RHR’s 40 CFR 51.308(g)(6) that clarified that a progress report’s required
assessment of whether a SIP is sufficient to meet established RPGs should address the RPGs
defined for the end of the particular implementation period), the few comments received from

states indicated a general opposition to the requirement to evaluate SIP adequacy to meet RPGs.
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The EPA did not propose to remove this function of the progress reports, so comments in favor
of removing it are outside the scope of this rulemaking.

The proposed removal of the provisions of the 1999 RHR’s 40 CFR 51.308(g)(7),
designed to relieve the state of the need to review its visibility monitoring strategy within the
context of the progress report, received few comments, but was generally opposed by
conservation organization commenters and favored by state commenters. With respect to the
progress reports that will be due in the second and subsequent implementation period, the
reasoning for eliminating these provisions as explained in the proposal remains valid even in
light of the comments received. However, upon further consideration it is appropriate to leave in
place the requirement for a monitoring strategy element for the remaining progress reports due in
the first implementation period, as many progress reports have already been submitted and many
others are well under development. Being consistent with respect to this requirement for all
progress reports during the first implementation period will not be a significant burden on the
states. We have not disapproved the monitoring strategy element of any progress report to date.

The RTC responds to these comments in more detail.

Public comments on 40 CFR 51.308(1) regarding the requirement for consultation with
FLMs on progress reports are discussed elsewhere in this document.

3. Final Rule

The EPA is finalizing all of the rule text detailed in the preceding discussion as proposed
with changes. Instead of removing the 1999 RHR’s 40 CFR 51.308(g)(7) regarding monitoring
strategies entirely, we are retaining it but making it applicable only to progress reports for the
first implementation period. With the retention of 40 CFR 51.308(g)(7), the numbering of other

sections in the final rule 1s different than proposed and is consistent with the numbering in the

This document is a prepublication version, signed by EPA Administrator, Gina McCarthy on 12/14/2016. We have
taken steps to ensure the accuracy of this version, but it is not the official version.

Page 130 of 205

ED_001318B_00002694-00146



EPA-HQ-2017-10384

1999 RHR. We are revising the opening text of 40 CFR 51.308(g) to make the required public
comment period be 30 days rather than 60 days. We are revising 40 CFR 51.308(g)(4) to provide
a 6-month grace period for the trigger of the requirement to include emissions information for a
recent year. The final version of new 40 CFR 51.308(g)(8) (numbered as (g)(6) in the proposal)
has been revised from the proposal to clarify its applicability.

We are finalizing rule text in 40 CFR 51.308(g)(7) that makes it clear that all remaining
progress reports for the first implementation period submitted after these rule revisions are
finalized must address the monitoring strategy, as has been the requirement of the 1999 RHR for
progress reports already submitted. A progress report for the second or a subsequent

implementation period will not have to address the monitoring strategy.

1. Changes to Reasonably Attributable Visibility Impairment Provisions
1. Summary of Proposal

The EPA proposed extensive changes to 40 CFR 51.300 through 51.308 with regard to
reasonably attributable visibility impairment. The motivation for these changes was discussed in
detail in the proposal. In summary, in the time since the reasonably attributable visibility
impairment provisions were originally promulgated in 1980, advances in ambient monitoring,
emissions quantification, emission control technology and meteorological and air quality
modeling have been built into the regional haze program, such that state compliance with the
RHR’s requirements will largely ensure that progress is made towards the goal of natural
visibility conditions. Therefore, some aspects of the reasonably attributable visibility impairment

provisions of the visibility regulations have less potential benefit than they did when they
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originally took effect. These provisions have received few revisions over the years resulting in a
substantial amount of confusing and outdated language within the current visibility regulations
including seemingly overlapping and redundant requirements. While there have historically been
very few certifications of existing reasonably attributable visibility impairment by an FLM, in
several situations a certification by an FLM has ultimately resulted in new controls or changes in
source operation.

The EPA therefore proposed to (1) eliminate recurring requirements on states that we
believe have no significant benefit for visibility protection; (2) clarify and strengthen the 1999
RHR’s provisions under which states must address reasonably attributable visibility impairment
when an FLM certifies that such impairment is occurring in a particular Class I area due to a
single source or a small number of sources; (3) remove FIP provisions that require the EPA to
periodically assess whether reasonably attributable visibility impairment is occurring and to
respond to FLM certifications; and (4) edit various portions of 40 CFR 51.300 through 40 CFR
51.308 to make them clearer and more compatible with each other. The EPA solicited comment
on each of the proposed changes as well as suggestions for alternative approaches.

Specific proposed provisions included:

* Revisions to 40 CFR 51.300, Purpose and applicability, to expand the reasonably
attributable visibility impairment requirements to all states in light of the evolved
understanding that pollutants emitted from one or a small number of sources can
affect Class I areas many miles away.

» Revisions to 40 CFR 51.301, Definitions, to change the definition of reasonably

attributable in order to make clear that a state does not have complete discretion
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to determine what techniques are appropriate for attributing visibility impairment
to specific sources.

* Deletion of the entire text of 40 CFR 51.302 and replacement with new language
clearly describing a state’s responsibilities upon receiving a FLM certification of
reasonably attributable visibility impairment. The following aspects of the
proposed 40 CFR 51.302 are of particular relevance in summarizing comments
and explaining our final action.

o The proposed 40 CFR 51.302(b) described the required state action in
response to any FLM certification of reasonably attributable visibility
impairment, namely that a state shall revise its regional haze
implementation plan to include a determination, based on the four
reasonable progress factors set forth in 40 CFR 51.308(d)(1)(1)(A), of any
controls necessary on the certified source(s) to make reasonable progress
toward natural visibility conditions in the affected Class I area. This would
preserve the existing state obligation, including the fact that a certification
by an FLM would not create a definite state obligation to adopt a new
control requirement, but rather only to submit a SIP revision that provides
for any controls necessary for reasonable progress. It would be the EPA,
not the certifying FLM, that would determine whether the responding SIP
is adequate and the response reasonable.

o The proposed 40 CFR 51.302(c) addressed those situations where an FLM
certifies as a reasonably attributable visibility impairment source a BART-

eligible source where there is at that time no SIP or FIP in place setting
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BART emission limits for that source or addressing BART requirements
via a better-than-BART alternative program.'?* In such an instance, the
proposed rule would require the state to revise its regional haze SIP to
meet the requirements of 40 CFR 51.308(e), BART requirements for
regional haze visibility impairment, and notes that this requirement exists
in addition to the requirements of 40 CFR 51.302(b) regarding imposition
of controls for reasonable progress. The proposed version of 40 CFR
51.302(c) also clarified two aspects of the 1999 RHR to match the EPA’s
past and current interpretations. First, while a certification of reasonably
attributable visibility impairment for a BART-eligible source prior to the
EPA’s approval of a state’s BART SIP for that source does not impose
any substantive obligation on a state that is over and above the BART
obligation imposed by 40 CFR 51.308, the state’s response to the
certification of reasonably attributable visibility impairment for a BART-
eligible source must take into account current information. Second, a
certification of reasonably attributable visibility impairment for a BART-
eligible source after the state’s BART SIP for that source has been
approved by the EPA does not trigger a requirement for a new BART

determination based on the five statutory factors for BART, but rather, the

124 Although most of the BART requirements have been addressed in most states, there remain a
handful of states with BART obligations. In addition, there is litigation over the BART element
in some approved SIPs and promulgated FIPs. We expect that this situation may exist in one or
more states at some time after the effective date of the final rule.

This document is a prepublication version, signed by EPA Administrator, Gina McCarthy on 12/14/2016. We have
taken steps to ensure the accuracy of this version, but it is not the official version.

Page 134 of 205

ED_001318B_00002694-00150



EPA-HQ-2017-10384

state’s obligation with respect to that source is the same as for a non-
BART eligible source.

o Three alternatives were proposed for 40 CFR 51.302(d) regarding the time
schedule for state response to an FLM certification of reasonably
attributable visibility impairment.

* Revisions to 40 CFR 51.303, Exemptions from control, to correctly refer to the new
40 CFR 51.302(c) as well as to the BART provisions in 40 CFR 51.308(¢). Note that
these revisions were described in the preamble of the proposal, but were mnadvertently
not included in the proposed rule text.

* Revisions to 40 CFR 51.304, Identification of integral vistas, to remove antiquated
language in light of the fact that FLMs were required to identify any such integral
vistas on or before December 31, 1985, and to list those few integral vistas that were
properly identified.

* Revisions to 40 CFR 51.305, Monitoring for reasonably attributable visibility
impairment, to state that the requirement to include in a periodic comprehensive SIP
revision a monitoring strategy specifically for reasonably attributable visibility
impairment in Class I area(s) only applies in situations where the Administrator,
Regional Administrator or FLM has advised the state of a need for it.

*  Complete removal of 40 CFR 51.306.

* Revisions to 40 CFR 51.308 (in addition to those discussed elsewhere in this

document and in the proposal) related to reasonably attributable visibility impairment.
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* Revisions to 40 CFR 51.308(e), BART, relating to a state’s option to enact an
emissions trading program or other alternative measure in licu of source-specific
BART.

Finally, consistent with our proposal to remove the requirement for states to periodically
assess reasonably attributable visibility impairment, the EPA proposed to revise many sections of
40 CFR part 52 to remove provisions that establish FIPs that require the EPA to periodically
assess whether reasonably attributable visibility impairment exists at Class I areas in certain
states and to address it if it does, and to respond to any certification of reasonably attributable
visibility impairment that may be directed to a state that does not have an approved reasonably
attributable visibility impairment SIP.

2. Comments and Responses

Comments on the proposed revisions to 40 CFR 51.300 regarding the expansion of
reasonably attributable visibility impairment to states that do not have Class I areas were mixed
across stakeholder groups. While few commenters expressed disagreement with the EPA’s
statements surrounding the improved scientific understanding of long-range pollutant transport
showing that reasonably attributable visibility impairment can be an interstate issue, commenters
opposing the reasonably attributable visibility impairment expansion generally pointed to the
alleged redundant nature of the reasonably attributable visibility impairment and regional haze
requirements, as well as asserting that any and all FLM concerns can be raised during the SIP
development process. Using similar arguments, a number of commenters urged the EPA to
remove the reasonably attributable visibility impairment requirements entirely, although this was

not an option outlined in the proposal.
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A number of comments on the proposed revisions to 40 CFR 51.301 regarding definitions
opined that changing the definition of “reasonably attributable” (to remove implied state
discretion in determining whether the technique used was appropriate) would significantly alter
the federal-state relationship in the visibility program and give FLMs authority beyond that
afforded in sections 169A and 169B of the CAA. In response, the EPA is clarifying that the text
edit to remove the phrase “the state deems” from the definition of “reasonably attributable” was
not intended to give the FLMs sole power to determine what technique is appropriate for
attributing visibility impairment to a source or small number of sources. If and when an FLM
makes a certification, it can base the certification on a technique that it thinks appropriate.
Whether that technique is appropriate is an issue that the affected state may opine on during the
consultation opportunity the FLM is required to offer (details of this consultation opportunity are
discussed later) and as part of its responsive SIP revision. If the state believes that the technique
is not appropriate and that no appropriate technique would verify the attribution alleged by the
FLM, the state may submit a narrative-only SIP revision that disagrees with the certification and
explains the reason for the disagreement, and accordingly contains no additional measures for the
identified source or sources. However, it will be the EPA that ultimately determines whether the
technique was appropriate, when we approve or disapprove the responsive SIP revision after
considering the information that supports the certification, the information in the SIP revision,
and public comments. This change in the rule text does not alter the federal-state relationship,
because even under the wording of the 1999 RHR, the EPA would review the reasonableness of
a state’s determination as to what technique is appropriate for attributing visibility impairment.

Several of these comments also ask that, if the EPA finalizes this change in definition,

that the scope of attribution techniques which would qualify as “appropriate” be better stated. On
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this point, the EPA does not believe imposing such limits on the scope of techniques that qualify
as “appropriate” is justified, particularly given that continually improving scientific
understanding of pollutant transport and the continually evolving scope of modeling will no
doubt result in even better attribution techniques in the future.

Other comments on 40 CFR 51.301 asked for a more descriptive and thorough definition
of “reasonably attributable visibility impairment” and its related terms. Comments on 40 CFR
51.302 regarding FLM certification of reasonably attributable visibility impairment contained
similar requests, with most states and industry expressing concern that the proposed rule did not
define sufficiently limiting principles for FLMs, failed to identify information about the
scientific basis for any certification of reasonably attributable visibility impairment, and did not
provide any basis by which a state or source could review or object to any certification of
reasonably attributable visibility impairment before it triggered a mandatory obligation to
respond. Several commenters asked for guidance or criteria in the final rule for the certification
process and techniques for attribution, with some providing a suggested list of elements to
include in a certification of reasonably attributable visibility impairment.

The comments in favor of a more specific provision in the final rule for what type of
source impact, assessed by what method, constitutes reasonable attributable visibility impairment
did not offer any particular more specific definition of reasonably attributable visibility
impairment, and we had not proposed any more specific definition. While the EPA
acknowledges the comments, we do not think it is necessary to finalize a more specific definition
in the rule text. The EPA agrees with the portion of one comment letter suggesting that a
thorough certification of reasonably attributable visibility impairment should describe the

location(s) within the Class I area where the impairment occurs, when (e.g., year-round or only
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during certain times of the year) the impairment occurs, what attribution methods were used to
determine impairment (such as photographs or videos, monitoring, and/or modeling), a
description of how the impairment adversely impacts visibility, an identification of the source or
sources believed by the FLM to be causing the impairment and the methods used to make this
determination. Past reasonably attributable visibility impairment certifications have generally
included these elements or the certifying FLM otherwise shared such information with the state.
Additional comments on 40 CFR 51.302 asked for some degree of state participation in
certification development, such as a pre-certification consultation requirement whereby FLMs
must consult with states (and possibly EPA) before certifying, as well as an option for the state to
appeal a certification once received. In response to these comments, we are including a
consultation obligation on the FLMs in the final rule text. We would like to reiterate the
importance of state-FLM consultation for all aspects of the RHR, including reasonably
attributable visibility impairment. While the final rule requires the FLM to offer a state an in-
person consultation meeting at least 60 days prior to making a certification of reasonably
attributable visibility impairment, we encourage FLMs and state to have conversations and
exchange technical information even earlier. The FLMs have conveyed to the EPA their
expectation that a reasonably attributable visibility impairment certification will be an unusual
“backstop” for a situation that is not otherwise addressed under the regional haze program
despite good communication between the FLM and the state. In addition, in each instance since
the original regulations were promulgated since 1980, FLMs have consulted with states and EPA
and only made the decision to certify reasonably attributable visibility impairment when these

conversations did not lead to a resolution of the issue.
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One commenter said that there is no provision in the 1980 rule on reasonably attributable
visibility impairment that allows an FLM to make a certification for a source that is not BART-
eligible. This commenter objected to the explicit provisions in our proposed rule revisions that
provide for such a certification. We disagree with the commenter’s description of the 1980 rule.
We recognize that the term “existing stationary facility” was defined in the 1980 rule as
including only BART-eligible sources, and that many of the provisions of the 1980 rule were
specific to these sources. However, the 1980 rule’s definition of reasonably attributable visibility
impairment refers to “air pollutants from one, or a small number of sources,” not more narrowly
to “existing stationary facilities.” Also, 40 CFR 51.302(c)(2)(1) as promulgated in 1980 says that
a state plan to address reasonably attributable visibility impairment must include a strategy “as
may be necessary to make reasonable progress towards the national goal” and 40 CFR
51.302(c)(2)(i1) requires an assessment of how each element of the plan relates to preventing
visibility impairment. Neither of these sections is limited to only “existing stationary facilities.”
In addition, 40 CFR 51.302(c)(3) as promulgated in 1980 required plans to require “each source”
to maintain control equipment and to establish procedures to ensure the equipment is properly
operated and maintained. While the remaining parts of 40 CFR 51.302(c) contain more specific
requirements that apply when a certification of reasonably attributable visibility impairment has
identified an “existing stationary facility”, the existence of these requirements does not mean that
an FLM may not make a certification for another type of source or that a state has no obligation
to submit a SIP revision to respond to the certification. Furthermore, as explained in more detail
in the RTC, we believe that the CAA provides broad enough authority for the EPA to promulgate
the provisions in the final rule regarding the certification of reasonably attributable visibility

impairment by sources that are not BART-eligible, regardless of how these sources were
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addressed in the 1980 rule. If a certification is made for a source (or a small number of sources)
that is not BART-eligible (or for a BART-eligible source for which the EPA has already
approved or promulgated a plan addressing the BART requirement), the responsive SIP revision
must provide for whatever measures for that source are necessary to make reasonable progress
considering the four statutory factors, unless the SIP revision establishes that there is no
reasonably attributable visibility impairment due to the identified source.

There were a number of comments on 40 CFR 51.302(d) regarding the proposed three
options for a schedule for state response to a certification of reasonably attributable visibility
impairment. Some commenters recommended the first proposed approach of keeping the 1999
RHR’s schedule under which a state response is due within 3 years of a certification of
reasonably attributable visibility impairment. Most commenters found the third proposed
approach to be unnecessarily complicated, while some objected to how much time could elapse
between a certification and the state’s responsive SIP revision; we are not finalizing the third
approach and will not discuss it further. Some commenters favored a modified version of the
second proposed option (in which the deadline would be the earlier of the due date for the next
progress report or periodic comprehensive SIP revision, so long as that submission is due at least
2 years after the certification), but with more time to respond. These commenters generally stated
that the minimum workable time was either 3 or 4 years. It is noteworthy, however, that other
commenters opposed this second option, largely due to the fact that in some situations a state
response would not be due for some time after an FLM certification (up to 7 years).

We noted that if the second approach were finalized but with the minimum time to
respond to a certification increased to 3 or 4 years (as recommended by some states), responses

to FLM certifications may not be due until 8 or 9 years after certification, which is an excessive
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amount of time. The EPA believes that retaining the fixed 3-year deadline of the existing rule is
workable for all parties and is most appropriate and hence is finalizing the first option in this
rulemaking, with an added provision that no response will be due before the July 31, 2021, due
date of the next SIP revision. >> While not specifically proposed, this provision is being finalized
in response to the general concern of some commenters with a state having to respond to a
reasonably attributable visibility impairment certification before it has had an opportunity to
systematically consider what additional emission reductions measures are necessary for
reasonable progress for the second implementation period taking into account all the
requirements of this final rule.

While we did not publish specific proposed rule changes for removing all mention of
integral vistas from the visibility protection rules, we invited comment on such a step. We did so
because it appeared that if we finalized our other proposals, there would be no requirement in our
rules that actually depends on whether an integral vista associated with a Class I area had been
identified. Thus, removing mention of integral vistas would simplify the rule text without
changing any party’s obligations under our visibility protection rules. A number of commenters
agreed with our assessment and supported the removal of all mention of integral vistas, and no
commenter opposed this change. However, we now realize that because the definition in 40 CFR
51.301 that “visibility in any mandatory Class I Federal area includes any integral vista
associated with that area” and because there are several provisions that after our final action

continue to use the term “visibility in any mandatory Class I Federal area,” there are some

125 The added provision that refers to July 31, 2021, will have the effect of providing additional
time for the state’s response only for a reasonably attributable visibility impairment certification
made prior to July 31, 2018.
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provisions where the existence of a single identified integral vista could conceivably make a
difference to the obligation of some party or to an EPA action. For this reason, we are finalizing
only what we proposed, which is removal of antiquated language in section 40 CFR 51.304, but
not removal of all references to integral vistas in subpart P.

For a discussion of the comments on other arecas proposed and being finalized related to
reasonably attributable visibility impairment, please see the RTC document available in the
docket for this rulemaking.

3. Final Rule

We are finalizing the proposed revisions to the reasonably attributable visibility
impairment and related provisions, with four changes.

First, as mentioned in the Section IV.1.2 of this document, we are finalizing a modified
version of one of the proposed alternatives regarding the deadline for state response to a
certification of reasonably attributable visibility impairment certification, namely that the
response would always be due within 3 years (as required by the existing rule). The final rule
retains this option’s 3-year, fixed deadline rather than one of the alternative schemes proposed
that would have always aligned the deadline with the next SIP revision or progress report, but
adds an additional one-time provision such that a state response to a certification of reasonably
attributable visibility impairment will in no case be due earlier than July 31, 2021. The final rule
retains the language indicating that the state is not required at the time of response to also revise
its RPGs to reflect the additional emission reductions required from the source or sources.

Second, we are adding to 40 CFR 51.308(¢)(2)(v) and 40 CFR 51.308(¢c)(4) references to
the reasonably attributable visibility impairment provisions in 40 CFR 51.302(b) and 40 CFR

51.302(c). We proposed to add to each of these parts of the rule only a reference to 40 CFR
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51.302(b) but have realized that a reference in each to 40 CFR 51.302(c) is also needed. With
these revisions, it is clear that for a BART-eligible source participating in a trading program that
has been determined to be better-than-BART, if an FLM certifies that there is reasonably
attributable visibility impairment due to that source a state may include a geographic
enhancement of the trading program to satisfy both the reasonable progress obligation under 40
CFR 51.302(b) and any outstanding BART obligation under 40 CFR 51.302(c). While most
BART-eligible sources cannot become subject to 40 CFR 51.302(c) because an approved BART
SIP (or a SIP under 40 CFR 51.309) or a FIP is in place as a result of planning efforts in the first
implementation period, there are a small number of BART-eligible sources that might become
subject to 40 CFR 51.302(c) and it is important to be clear that a geographic enhancement is an
option for them, as it has been under the 1999 RHR.

Third, also mentioned in the preceding section, we are finalizing a requirement in 40 CFR
51.302(a) that the FLM making a certification of reasonably attributable visibility impairment
must offer an opportunity to the state(s) containing the identified sources to consult regarding the
basis for the certification, in person and at least 60 days before the FLM makes the certification.
This change was added in response to comments received that specifically asked for such
consultation.

Fourth, we are not finalizing the proposed changes to 40 CFR 51.308(c), for the
following reasons. Because we are finalizing a 3-year, fixed deadline for state response to a
certification of reasonably attributable visibility impairment, the first part of the proposed
provision (regarding the need to respond as part of an upcoming, otherwise due SIP revision) no
longer applies. As to the second part of the proposed provision (regarding monitoring to assess

reasonably attributable visibility impairment), we now realize this aspect is adequately covered
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by 40 CFR 51.308(f)(4) and that duplication of requirements in different subsections would only
cause confusion. Therefore, 40 CFR 51.308(c) will remain unchanged from the 1999 RHR.
J. Consistency Revisions Related to Permitting of New and Modified Major Sources
1. Summary of Proposal

Proposed changes to 40 CFR 51.307, New source review, were limited to a few proposed
changes to maintain consistency with other sections of the RHR and with the CAA. These
changes were minor and therefore will not be repeated here.
2. Comments and Responses
There were no significant comments received on the proposed changes to this subsection.
3. Final Rule

Changes to 40 CFR 51.307 are being finalized as proposed. The EPA does wish to
emphasize the requirement for FLM consultation during the new source review permitting
process. As discussed in the preamble for the proposal, 40 CFR 51.307(a) requires FLM
consultation for any new major source or major modification that would be constructed in an
arca designated attainment or unclassifiable that may affect visibility in any Federal Class I area.
FLM consultation is also required under 40 CFR 51.307(b)(2) for any major source or major
modification that proposes to locate in a nonattainment area that may affect visibility in any
mandatory Federal Class I area. Two EPA guidance documents interpret this consultation
requirement, particularly with regard to evaluating whether a proposed new major source or

major modification may affect visibility in a Federal Class I area.'?® The EPA regional offices

126 Notification to Federal Land Manager Under Section 165 (d) of the Clean Air Act, memo
from David G. Hawkins, EPA Assistant Administrator for Air, Noise, and Radiation to EPA's
Regional Administrators, March 19, 1979; 1990 New Source Review Workshop Manual,
Chapter E, Section IIT A. Source Applicability.

This document is a prepublication version, signed by EPA Administrator, Gina McCarthy on 12/14/2016. We have
taken steps to ensure the accuracy of this version, but it is not the official version.

Page 145 of 205

ED_001318B_00002694-00161



EPA-HQ-2017-10384

can provide additional assistance to states in ensuring that their permitting programs meet the
regulations and that the appropriate consultation is being conducted for affected permits.
K. Changes to FLM Consultation Requirements
1. Summary of Proposal

As discussed in the proposed rule, state consultation with FLMs is a critical part of the
development of quality SIPs. We proposed not only to apply the FLM consultation requirements
of 40 CFR 51.308(1)(2) to progress reports that are not SIP revisions, but to make further edits to
this subsection to support such consultations. The proposed changes were motivated by a
concern that the 1999 RHR’s requirement for consultation at least 60 days prior to a public
hearing may not result in a state offering an in-person consultation meeting sufficiently early in
the state’s planning process to meaningfully inform the state’s development of the long-term
strategy. We proposed to add a requirement that such consultation on SIPs and progress reports
occur early enough to allow the state time for full consideration of FLM input, but no fewer than
60 days prior to a public hearing or other public comment opportunity. A consultation
opportunity that takes place no less than 120 days prior to a public hearing or other public

comment opportunity would then be deemed to have been “early enough.”

2. Comments and Responses
Overall, the comments were split with many favoring any enhanced FLM participation in
regional haze planning, while most states generally disfavored enhanced participation.
Regarding comments specific to the proposed changes to 40 CFR 51.308(i)(2), states
were split in supporting or opposing the inclusion of a reference using the phrase “early enough.”

Some commenters said the criteria were not clear and asked for clarity on what would be needed
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to satisfy the requirement. In addition, many states and industry said the current 60-day period is
long enough for SIPs, and that a longer period could delay their submission.

For progress reports, several state and industry commenters indicated that the 60-day
period described in the 1999 RHR is sufficient, or that FLMs should not be consulted on
progress reports at all if they are no longer required to be SIP revisions. A main concern was that
anything more than a 60-day period would conflict with the proposed requirement in 40 CFR
51.308(g)(3) to assess current conditions based on the IMPROVE data available 6 months before
the progress report due date. As discussed earlier in this document, this requirement under 40
CFR 51.308(g)(3) is being finalized as proposed. The EPA agrees that a requirement to consult
with FLMs on progress reports more than 60 days prior to opening a public comment period may
interfere with the revised provisions in 40 CFR 51.308(g)(3) and is therefore finalizing the 60-
day requirement without referring to consultation being “early enough” and without referring to
the 120-day point in the process.

Finally, some multi-state organization commenters asked for confirmation that state and
FLM participation in the RPO process would continue to meet the consultation requirement. The
EPA does not agree that such participation would suffice for consultation because being
imformed of the technical work performed by the multi-state organizations is not the same as the
FLMs being substantively involved in regulatory decisions a state makes on what controls to
require based on that work (i.e., the decisions on the long-term strategy on which public
comment will be sought prior to submission to the EPA in the form of a SIP revision).
Furthermore, the objective of these provisions is not to achieve FLM consultation with states on
setting RPGs, since that process is largely mechanical in nature because RPGs are to be based on

the long-term strategy and do not involve any additional policy decisions. We note that a
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standing invitation for FLM participation in the work performed by multi-state organizations
may be part of the procedures that a SIP provides for continuing consultation between the state
and the FLM, as required by 40 CFR 51.308(i)(4).

For a more thorough discussion of the comments on FLM consultation requirements,
please see the RTC document available in the docket for this rulemaking.
3. Final Rule

After consideration of public comments, we are finalizing the revisions to 40 CFR
51.308(1)(2) with changes from proposal. The proposed requirement for consultation no fewer
than 60 days prior to a public hearing or other public comment opportunity (with a consultation
opportunity that takes place no less than 120 days prior to a public hearing or other public
comment opportunity being deemed “early enough”) is being finalized for SIP revisions. For
progress reports (which, as discussed elsewhere in this document, will no longer be subject to the
formalities of a SIP revision), the EPA is finalizing a requirement for consultation no fewer than
60 days prior to a public hearing or other public comment opportunity, with no reference to the
consultation opportunity being “early enough.” We are also finalizing somewhat different
wording regarding the purpose of the consultation on SIP revisions, to convey the idea that
consultation that takes place via an in-person meeting 60 to 120 days prior to a public hearing or
comment opportunity will be about decisions that are about to be made by the state on its long-
term strategy rather than about the plan for the technical analysis that informs these decisions,

because by that time the technical analysis will have already been largely completed.'?” The final

127 We expect that the FLM would have already provided input into the planning of the technical
analysis including steps to gather information to be analyzed, as part of the ongoing consultation
required under 40 CFR 51.308(h)(4) and as part of FLM participation in multi-state planning
groups.
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wording on the purpose of the consultation also emphasizes the content of the long-term strategy
rather than the setting of the RPGs, consistent with the concept that the RPGs are a reflection of
the requirements of the long-term strategy.
L. Extension of Next Regional Haze SIP Deadline from 2018 to 2021
1. Summary of Proposal

The EPA proposed to revise 40 CFR 51.308(f) to move the deadline for the submission of
the next periodic comprehensive SIP revisions from July 31, 2018, to July 31, 2021, with states
retaining the option of submitting their SIP revisions before July 31, 2021. We proposed to leave
the end date for the second implementation period at 2028, regardless of when SIP revisions are
submitted. The proposed change was to be a one-time schedule adjustment such that the due
dates for periodic comprehensive SIP revisions for the third and subsequent planning periods
would still be due on July 31, 2028, and every 10 years thereafter. The EPA proposed this
extension to allow states to coordinate regional haze planning with other regulatory programs,
including but not limited to the Mercury and Air Toxics Standards, '*® the 2010 1-hour SO
NAAQS,' the 2012 annual PM> s NAAQS! and the Clean Power Plan,'*! with the further
expectation that this cross-program coordination would lead to better overall policies and
enhanced environmental protection.

2. Comments and Reponses

128 77 FR 9304, February 16, 2012.

12975 FR 35520, June 22, 2010.

13078 FR 3086, January 15, 2013.

13180 FR 64,662, October 23, 2015. The Clean Power Plan was stayed by the Supreme Court for
the duration of litigation. Order in Pending Case, West Virginia v. EPA, No. 15A773

(February 9, 2016). As a result, states have no compliance obligations with respect to the Clean
Power Plan at this time.
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Many commenters, especially state air agencies, expressed support for this extension,
while other commenters opposed it. A primary concern from the latter group of commenters was
that, given the fact that many initial regional haze SIPs were submitted late (in some cases, well
into the first implementation period), this pattern was likely to continue and many periodic
comprehensive SIP revisions would not be submitted by July 31, 2021, which would leave even
less time during the second implementation period for any emission reductions necessary for
reasonable progress to occur. One commenter stated that the 2021 date would be workable
provided EPA acts promptly on each state’s periodic comprehensive SIP revision, and that EPA
should indicate now that it will make prompt findings of nonsubmittal or substantial inadequacy
when the time comes.

As a general matter, making findings of nonsubmittal or substantial inadequacy are well
within the EPA’s authority. While we recognize the commenter’s concern regarding the timing
of SIP submissions, we expect that the length of the second implementation period will be
sufficient to secure the emission reductions necessary for reasonable progress. The EPA
anticipates that the experience states and the EPA have gained from the first round of regional
haze planning will result in a more efficient process of SIP submission and review moving
forward. Furthermore, the EPA has clarified in the final rule that whether or not a control
measure can be installed and become operational before the end of the planning period is not a
factor in determining whether that measure is necessary to achieve reasonable progress. Thus,
the length of the implementation period should not be a barrier to achieving the emission
reductions identified by the reasonable progress analysis. Finally, this rule change grants states

additional time up front (before 2021) for regional haze planning and analysis and thus makes it
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more likely they will submit their SIP revisions for the second implementation period either on
or ahead of schedule.

Some commenters contended that the EPA’s rationales do not justify the proposed
extension, and that giving states an additional 3 years to coordinate their planning would
frustrate Congress’s policy goals and impair human health. One commenter said that the EPA
should evaluate the public health impacts of its proposal to delay the SIP deadline to 2021. We
disagree with these comments. As we explained at proposal, the RHR requires states to include
the impacts of other regulatory programs when developing their regional haze SIPs. Many
industries, including the utility sector, are currently in the midst of developing mid- to long-term
plans that will govern how they navigate the numerous recent additions to the regulatory
landscape that include, but are not limited to, the programs discussed in the proposal and
mentioned previously (i.e., the Mercury and Air Toxics Standards,'** the 2010 1-hour SO
NAAQS,"** the 2012 annual PM> s NAAQS!* and the Clean Power Plan).

Decisions that states and regulated entities make in response to one program may affect
the options available for addressing their regional haze obligations, and vice versa. Providing
time for regulated entities to coordinate their planning will allow them to design pollution control
strategies that make efficient and effective use of their resources over the long term. Congress’s
goal of attaining natural visibility conditions will not be achieved in the next implementation
period—it is necessarily a longer-term effort that will require states and regulated entities to

make careful, considered decisions about how to balance the requirement to achieve sustained

13277 FR 9304, February 16, 2012.

133 75 FR 35520, June 22, 2010.

13478 FR 3086, January 15, 2013.
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and sustainable visibility improvement moving forward with their business, regulatory and other
priorities. Additionally, with the extension of the due date for the second implementation period
SIPs, we are maintaining 2028 as the end date of the implementation period. We thus disagree
that providing states 3 additional years to coordinate planning is inconsistent with continuing to
make reasonable progress towards the ultimate goal of natural visibility conditions. We also
disagree that providing 3 additional years will seriously undermine the goal of coordinated,
regional planning among states. While we are aware that some states in the eastern U.S. are
considering submitting SIPs before July 31, 2021, these states are coordinating among
themselves on their technical analyses and they have not indicated that the extension will
obstruct their coordination with other states.

Although Congress did not establish an explicit role for health considerations in the
regional haze program, reductions of visibility-impairing pollutants also have important health
related co-benefits. However, because the purpose of the regional haze program is improving
visibility in Class I areas, we disagree that the EPA should evaluate the human health impacts of
moving the deadline for regional haze SIP submissions from 2018 to 2021. Importantly, the
emission reductions achieved in the first implementation period will continue to be in effect, and
emissions will continue to be addressed during this period under the existing structure of federal,
state and local clean air programs. Insofar as states and sources were already planning to
undertake emission control projects in response to other regulatory requirements, the timing of
these projects will be unaffected by the change in the SIP due date in the regional haze program.
Furthermore, states are not required to wait until 2021 to submit their regional haze SIP revisions

for the second implementation period, although they may choose to do so.
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One commenter asserted that EPA’s proposal to extend the deadline for submission of
regional haze SIPs for the second implementation period violates the plain language of the
section 169B(e)(2) of the CAA. The commenter argues that this statutory provision requires EPA
to mandate that states submit regional haze SIP revisions within 12 months of promulgating
RHR revisions under section 169A. We disagree. Section 169B(e)(2) states that “[a]ny
regulations promulgated under section [169A] of this title pursuant to this subsection shall
require affected States to revise within 12 months their implementation plans under section
[110].” (emphasis added). The subsection at issue, 169B(e)(1), requires EPA to promulgate
regional haze regulations within 18 months of receiving the report required of Visibility
Transport Commissions under 169B(d)(2). This report was a one-time requirement intended to
inform EPA’s yet-to-be-promulgated regulations. Thus, section 169B(e)(1) clearly expresses
Congress’s intent to establish a timetable for the EPA’s initial regional haze rulemaking in order
to ensure that the regulations would be promulgated in a timely fashion and would be informed
by the studies and report required under 169B(a)(1) and (d)(2), respectively. Section 169B(e)(2)
states that regulations promulgated pursuant to (e)(1) — which addresses only EPA’s obligation to
undertake that initial regional haze rulemaking — must require states to submit SIP revisions
within 12 months. We disagree with the commenter’s assertion that Congress intended this 12-
month deadline to apply in the case of subsequent rule revisions, as subsection (¢) describes a
one-time process of research, reports and rulemaking to get the regional haze program off the
ground. Neither 169(e)(1) nor (e)(2) contains any indication that Congress intended this specific
timeline to apply for additional, future rulemakings.

Another commenter said that in lieu of formally extending the deadline, the Agency

should consider granting an administrative waiver to a state that affirmatively shows that a delay
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in submitting its periodic comprehensive SIP revisions is warranted. The EPA does not believe
the additional effort required on the part of a state and the EPA would be worthwhile for such an
undertaking because many states have good reason to coordinate their planning for their periodic
comprehensive SIP revisions with that for other regulatory requirements and programs. A waiver
process would thus add considerable administrative burden with minimal benefit, as the EPA
would be likely to grant most or all of the waiver requests based on this need to coordinate
planning.
3. Final Rule

The EPA is finalizing this one-time deadline extension with no changes from proposal.
M. Changes to Scheduling of Regional Haze Progress Reports
1. Summary of Proposal

The EPA proposed to revise the requirements in 40 CFR 51.308(g) and (h) regarding the
timing of submission of reports evaluating progress towards the natural visibility goal. The 1999
RHR required states to submit regional haze progress reports every 5 years, with the first
progress report due 5 years after submission of the first periodic comprehensive SIP revisions.
Because states submitted these first SIP revisions on dates spread across several years, many of
the due dates for progress reports currently do not fall mid-way between the due dates for
periodic comprehensive SIP revisions, as the EPA initially envisioned. Looking forward,
continued operation of the 1999 RHR would in many cases require a progress report shortly
before or shortly after a periodic comprehensive SIP revision, at which time it could not be
expected to have much utility as a mid-course review of environmental progress or much
mcremental informational value for the public compared to the data contained in that SIP

revision.
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Complementing the revisions to 40 CFR 51.308(f) regarding the deadlines for submittal
of periodic comprehensive revisions, we proposed to revise 40 CFR 51.308 (g) and (h) such that
the second and subsequent progress reports would be due by January 31, 2025, July 31, 2033,
and every 10 years thereafter, placing one progress report mid-way between the due dates for
periodic comprehensive SIP revisions. As we explained, this timing provides a balance between
allowing the implementation of the most recent SIP revision to proceed long enough for a review
to be possible and worthwhile, and having enough time remaining before the next comprehensive
SIP revision for state action to make changes in its rules or implementation efforts, if necessary,
separately from the actions in that next SIP.

As explained in the proposal, the EPA no longer believes a progress report is useful at or
near the time of submission of a periodic comprehensive SIP revision, since in practical terms a
progress report provides little additional information beyond that required in a periodic
comprehensive SIP revision (with the exception of the 1999 RHR’s requirement that a progress
report include information on the trend in visibility over the whole period since the baseline
period of 2000-2004). In order to substantially reduce administrative burdens and make progress
reports more useful to the public with no attendant reduction in environmental protection, we
proposed to limit the requirement for separate progress reports to the one due mid-way between
periodic comprehensive SIP revisions and to add to the requirement for periodic comprehensive
SIP revisions a requirement to include the visibility trend information that the 1999 RHR
previously required exclusively in progress reports.

2. Comments and Responses
Commenters generally supported the change to progress report scheduling such that due

dates would fall mid-way between those of periodic comprehensive SIP revisions, though some
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comments recommended that a periodic SIP revision be explicitly required to include all the
required progress report elements listed in 40 CFR 51.308(g) of the 1999 RHR and in particular
element (g)(6), which requires an assessment of whether the current SIP is sufficient to meet all
established RPGs. There are seven listed progress report elements in the 1999 RHR and eight
listed elements in the revised final rule. The subjects of the first five of the elements are the same
in the two versions of the rule, and we proposed and are finalizing a requirement that each
periodic SIP revision address these five elements. We are not requiring periodic SIP revisions to
assess whether the SIP is sufficient to meet all established RPGs (element (g)(6) in the 1999
RHR and the revised final rule). Given that the SIP is being revised, there would be no utility in
assessing whether the previous terms of the SIP for the previous implementation period were
sufficient to meet the progress goals for the previous period. Also, since the new SIP revision
will contain new progress goals for the end of the currently applicable implementation period
and these goals will be calculated to reflect the new measures in that SIP revision and previously
adopted measures, it necessarily will be that this revised SIP is sufficient to meet the new goals.
The seventh element of a progress report as listed in the 1999 RHR (which EPA is eliminating in
the revised rule for progress reports for the second and subsequent implementation periods for
reasons described elsewhere in this document) is a review of the monitoring strategy. However,
periodic SIP revisions are required to address the monitoring strategy under 40 CFR 308(f)(6) of
the final rule text, so no further mention of monitoring strategies is needed. The newly added
element of a progress report in the revised final rule (now numbered as element (g)(8)) is the
summary of the most recent assessment of a smoke management program if any. Our reasons for
not requiring periodic SIP revisions to include such a summary are given elsewhere in this

document.
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Some commenters requested that the progress report due January 1, 2025, be removed
from the rule, given the fact that it would be due only 3.5 years after the July 31, 2021, due date
of the next periodic comprehensive SIP revision. These commenters felt this time period
prohibitively short and that this information could be better be included in the next periodic
comprehensive SIP revision due July 31, 2028. A few commenters asked that EPA entirely
remove the requirement for progress reports from the regional haze program. As noted
previously, progress reports are an important tool for states to review and potentially make
changes in their rules or implementation efforts, if necessary. Although the progress report for
the second implementation period will be due only 3.5 years after the due date of the preceding
periodic comprehensive SIP revisions, we still believe in the usefulness of such a mid-course
review. In addition, some states have indicated that they intend to submit periodic
comprehensive SIP revisions closer to the 1999 RHR’s July 31, 2018 deadline, so for those states
substantially more than 3.5 years will have elapsed before the progress report becomes due.

3. Final Rule

The EPA is finalizing these provisions regarding scheduling of progress reports, and the
aforementioned additional requirement that periodic comprehensive SIP revisions include gap-
filling visibility trend information, with no change from proposal.

N. Changes to the Requirement that Regional Haze Progress Reports be SIP Revisions
1. Summary of Proposal
We proposed to revise 40 CFR 51.308(g) regarding the requirements for the form of

progress reports, which under the 1999 RHR were required to take the form of SIP revisions that
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comply with certain procedural requirements.**> As explained in the proposed rule and elsewhere
in this document, the EPA originally included the requirement for progress reports in the 1999
RHR primarily to ensure that the states remain on track between periodic comprehensive SIP
revisions. In the 1999 RHR, we required progress reports to be in the form of SIP revisions that
meet the procedural requirements of 40 CFR 51.102 and 51.103 (which in turn refer to the
requirements of Appendix V of 40 CFR Part 51). Given the requirements for what a state should
include in its progress report, we anticipated that these submittals would typically contain
narrative descriptions of such things as current visibility conditions and emissions inventories.
We did not anticipate that progress reports would typically include new or revised emission
limits.!*¢ Although the EPA specifically intended for progress reports to involve significantly
less effort than a periodic comprehensive SIP revision, a state must provide public notice and an
opportunity for a public hearing for SIP revisions. In addition, they must conform to certain
administrative procedural requirements, provide various administrative material, and must be
submitted by an official who is authorized by state law to submit a SIP revision.

We proposed to revise our regulations so that progress reports need not be in the form of
SIP revisions, but to require states to consult with FLMs and obtain public comment on their
progress reports before submission to the EPA. We also proposed that the SIP revision due in

2021 must include a commitment to prepare and submit these progress reports to the EPA

135 These procedural requirements are detailed in 40 CFR 51.102, 40 CFR 51.103 and Appendix
V to Part 51 — Criteria for Determining the Completeness of Plan Submissions.

136 Under our regulations, if a state were to determine at the time of submitting its progress report
that its SIP is or may be inadequate to ensure reasonable progress due to emissions from sources
within the state, the state has 1 year in which to submit a SIP revision addressing the inadequacy
of its plan. 40 CFR 51.308(h)(4). This SIP revision would contain any required new or revised
emission limits.
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according to the revised schedule being finalized in this rule (see previous section). While these
progress reports would be acknowledged and assessed by the EPA, our review of these reports
would not result in a formal approval or disapproval of them. In addition, relieving states of the
obligation to follow the procedural requirements of 40 CFR 51.102 and 51.103 would free up
state resources for other important environmental planning, given the fact that they are resource-
intensive. Other advantages to the proposed approach were discussed in detail at proposal.

2. Comments and Responses

Many commenters expressed support, with some suggesting that EPA do away with
progress reports entirely (similar sentiments were expressed in comments on progress report
timing; see previously in this document). Other commenters opposed eliminating the requirement
that progress reports take the form of SIP revisions, and expressed that review by EPA should at
least involve a finding of adequacy or inadequacy.

In response to comments opposing eliminating the requirement that progress reports be
SIP revisions, the EPA would like to reiterate that as part of our review of a progress report, we
will follow up with the state on any appropriate next steps, and we note again that there are
additional remedies (such as undertaking a less formal assessment of the results of the
implementation of the previously submitted SIP) available to the EPA in the event a state fails to
properly submit a progress report.

Some comments expressed concern that the EPA would use progress reports as a basis
for a “SIP call” and opined that progress reports should only provide information for subsequent
SIP submittals. It should be noted, however, that 40 CFR 51.308(h), which we are not revising in
any material way, already requires that if a state has determined in its progress report that its

implementation plan is or may be inadequate to ensure reasonable progress due to emissions
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within that state, it must revise its current SIP to address its deficiencies. Thus, there is already a
mechanism under which states must use the information in their progress reports to assess the
adequacy of their existing SIPs. Additionally, under CAA section 110(k)(5), the EPA has the
authority to review a SIP and assess the adequacy of that SIP. While this authority is
discretionary, when and if the EPA does make a determination about the adequacy of a regional
haze SIP it must do so reasonably, and this may require consideration of the information in a
progress report. Therefore, we are not including in the final rule any provision saying that the
content of a progress report may not be used as part of the basis for a SIP call action.

We will further consider a suggestion from one commenter that we provide a centralized
website that would inform the public of which progress reports are currently available for public
comment at the state level and the planned end of each comment period.

3. Final Rule

The EPA is finalizing the proposal to eliminate the requirement that progress reports take
the form of SIP revisions. The EPA would like to emphasize (as explained at proposal) that
although progress reports will no longer be required to take the form of SIP revisions, states will
still be required to include the required progress report elements listed in 40 CFR 51.308(g)(1)
through 40 CFR 51.308(g)(8), in particular the assessment of whether the existing SIP elements
are sufficient to enable a state to meet all established RPGs for the period covered by the most
recent periodic SIP revision. We are also retaining the requirement that states consult with FLMs
and obtain public comment on their progress reports before submission to the EPA. 137 Also, 40

CFR 51.308(h) will continue to require that at the same time the state is required to submit a

137 We discuss the timing for consultation elsewhere in this preamble.
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progress report, it must also take one of four listed actions concerning whether the SIP is
adequate to achieve established goals for visibility improvement, and the state will continue to
have an obligation to revise its SIP to address any plan deficiencies within 1 year of submission
of a determination that the SIP is or may be inadequate.
0. Changes to Requirements Related to the Grand Canyon Visibility Transport Commission
1. Summary of Proposal

As noted in the proposal, 40 CFR 51.309 has limited applicability going forward because
its provisions apply only to 16 Class I areas covered by the Grand Canyon Visibility Transport
Commission Report, only to three states that chose to rely on the special provisions in this
section and only to SIPs for the first regional haze implementation period (i.e., through 2018).
However, we proposed certain conforming revisions to avoid confusion going forward, including
the following:

* Revising 40 CFR 51.309(d)(4)(v) to correctly refer to the new 40 CFR 51.302(b)
(in lieu of (e), which no longer exists in the proposed 40 CFR 51.302) and to
delete the reference to BART since it does not appear in 40 CFR 51.302(b).

* Changing the title of 40 CFR 51.309(c)(10), Periodic implementation plan
revisions, to include “and progress reports” at the end, to complement the
revisions that will no longer require progress reports be considered SIP revisions.

* Revising 40 CFR 51.309(c)(10) to preserve the 1999 RHR’s requirement that the
progress reports due in 2013 take the form of SIP revisions, but direct the reader

to the provisions of 40 CFR 51.308(g) for subsequent progress reports.
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* Revising 40 CFR 51.309(c)(10)(iv) to indicate that subsequent progress reports
are subject to the requirements of 40 CFR 51.308(h) regarding determinations of
adequacy of existing SIPs.

* Revising 40 CFR 51.309(g)(2)(i1i) to correct a typographical error.

2. Comments and Responses

Few comments were received on the proposed revisions to 40 CFR 51.309. Of those,
most concerned fire issues, and this subject matter is treated elsewhere in this document. One
commenter requested clarification on what happens to states participating in the GCVTC after
2018, and in response the EPA would like to clarify that all measures and obligations contained
in a SIP approved pursuant to 40 CFR 51.309 must continue to be implemented unless the SIP
itself provides for that measure or obligation to sunset, that the revised provisions of 40 CFR
51.309 will apply to any SIP revision that would revise a SIP provision that was part of the basis
of EPA initially approving the SIP as meeting the requirements of the 1999 RHR’s 40 CFR
51.309 and that future periodic comprehensive SIP revisions and progress reports from these
states will be subject to the requirements of 40 CFR 51.308(f) and (g), respectively.
3. Final Rule

All revisions to 40 CFR 51.309 are being finalized without change from proposal.
V. Environmental Justice Considerations

The EPA believes this action will not have disproportionately high and adverse human
health, well-being or environmental effects on minority, low-income or indigenous populations
because it will not negatively affect the level of protection provided to human health, well-being
or the environment under the CAA’s visibility protection program. These revisions to the RHR

alter procedural and timing aspects of the SIP requirements for visibility protection but do not
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substantively change the requirement that SIPs provide for reasonable progress towards the goal
of natural visibility conditions. These SIP requirements are designed to protect all segments of
the general population.

The EPA acknowledges that the delay in submitting SIP revisions from 2018 to 2021
might, but will not necessarily, affect the schedule on which sources must comply with any new
requirements. One commenter said that any such delay in reducing emissions is likely to
disproportionately impact children, communities of color and the economically disadvantaged.
However, because neither the CAA nor the 1999 RHR set specific deadlines for when sources
must comply with any new requirements in a state’s next periodic comprehensive SIP revision,
states have substantial discretion in establishing reasonable compliance deadlines for measures in
their SIPs. Given this, we expect to see a range of compliance deadlines in the next round of
regional haze SIPs from early in the second implementation period to 2028, depending on the
types of measures adopted, and this would have occurred regardless of whether these changes
had been finalized. Thus, the EPA believes the delay in the periodic comprehensive SIP revision
submission deadline from 2018 to 2021 will not meaningfully reduce the overall progress
towards better visibility made by the end of 2028 and will not meaningfully adversely affect
environmental protection for any segments of the population. Furthermore, by reducing
uncertainty about the requirements of the RHR and in some regards making those requirements

more protective, we believe this action is likely to improve public health protection.

VI. Statutory and Executive Order Reviews
A. Executive Order 12866: Regulatory Planning and Review and Executive Order 13563:

Improving Regulation and Regulatory Review
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This action is a significant regulatory action that was submitted to the Office of
Management and Budget (OMB) for review. Any changes made in response to OMB
recommendations have been documented in the docket.

B. Paperwork Reduction Act (PRA)

The information collection activities in this final rule have been submitted for approval to
the OMB under the PRA. The ICR document that the EPA prepared has been assigned the EPA
ICR number 2540.02. A copy of the ICR supporting statement is available in the docket for this
rule, and it 1s briefly summarized here.

The EPA is finalizing revisions to requirements for state regional haze planning to
change the requirements that must be met by states in developing regional haze SIPs, periodic
comprehensive SIP revisions, and progress reports for regional haze. The main intended effects
of this rulemaking are to provide states with additional time to submit regional haze plans for the
second implementation period and to provide states with an improved schedule and process for
progress report submission. Further reductions in burden on states for the second planning period
include removal of the requirement for progress reports to be SIP revisions, clarifying that states
are not required to project emissions inventories as part of preparing a progress report, and
relieving the state of the need to review its visibility monitoring strategy within the context of the
progress report. With all of these changes considered, the overall burden on states would
represent a reduction compared to what would otherwise occur if the provisions of the 1999
RHR were to stay in place. However, we agree with public comments received on the ICR for
the proposed rule indicating that the EPA’s previous estimates of burden for the 1999 RHR, as
well as estimates of burden for the proposed rule, did not accurately reflect the level of effort

required to draft SIPs and progress reports. Although at proposal, the total estimated burden for
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the applicable period of this ICR (i.e., 2016-2019) was estimated to be reduced from 10,307
hours (per year) to 5,974 hours (per year), and total estimated cost was expected to be reduced
from $510,498 (per year) to $295,876 (per year), taking into account the information submitted
by the commenters, the EPA now estimates burden under the final rule for the applicable period
0f 2016-2019 to be 13,310 hours (per year) and total estimated cost to be $659,245 (per year).
Please note that the EPA believes the final rule will allow for a reduction in effort compared to
the 1999 RHR. Thus, if the SIP development and other were undertaken under the 1999 RHR,
the costs would be higher than with this final rule. The apparent increase in estimated hours and
cost is related to updates of prior estimates in light of more accurate information. Despite this,
the EPA projects that the total estimated burden and cost associated with the final rule are less
than would be required if the rule revisions were not made. The revisions, for example, extend
planning deadlines, reduce the number of SIP submissions to the EPA, relieve states of the need
to supply progress reports in the form of formal SIP revisions, and relieve the state of the need to
review its visibility monitoring strategy within the context of the progress report. In addition, in
accordance with OMB guidance, these numbers reflect the average burden on states per year
over the next 3 years only. This burden will vary from year to year, and due to the nature of an
average, some states may be above the average while other states may be below the average. The
“per-year” numbers provided here are the 3-year averages, and these 3-year averages will also
vary. For example, the prior 3-year period (associated with the prior ICR) was not an active SIP
development period, and therefore burden on states was relatively low in comparison to the 3-
year period associated with this ICR. During this 3-year period states will be taking steps to
prepare their next SIPs. SIP development and adoption will continue into the following 3-year

period (approximately 2019-2022), and then subside until the next SIP is due in 2028, resulting
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i a reduced burden compared to the estimates reflected here. For more information and a
summary and response to comments received on the proposed rule ICR, please see the
Information Collection Request Supporting Statement for EPA ICR Number 2540.02. ICR for
Final Revisions to the Regional Haze Regulations, in the docket for this rule. All states are
required to submit regional haze SIPs and progress reports under this rule.
Respondents/affected entities: All state air agencies.

Respondent’s obligation to respond. Mandatory, in accordance with the provisions of the 1999
RHR.

Estimated number of respondents: 52: 50 states, District of Columbia and U.S. Virgin Islands.
Frequency of response: Approximately every 10 years (SIP) and approximately every 10 years
(progress report).

Total estimated burden: 13,310 hours (per year). Burden is defined at 5 CFR 1320.3(b).

Total estimated cost: $659,245 (per year), includes $0 annualized capital or operation &
maintenance costs.

An agency may not conduct or sponsor, and a person is not required to respond to, a
collection of information unless it displays a currently valid OMB control number. The OMB
control numbers for the EPA's regulations in 40 CFR are listed in 40 CFR part 9.

C. Regulatory Flexibility Act (RFA)

I certify that this action will not have a significant economic impact on a substantial
number of small entities under the RFA. This action will not impose any requirements on small
entities. Entities potentially affected directly by these rule revisions include state governments,

and for the purposes of the RFA, state governments are not considered small governments.
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Tribes may choose to follow the provisions of the RHR but are not required to do so. Other types
of small entities are not directly subject to the requirements of this rule.
D. Unfunded Mandates Reform Act (UMRA)

This action does not contain any unfunded mandate as described in UMRA, 2 U.S.C.
1531-1538, and does not significantly or uniquely affect small governments. This action imposes
no enforceable duty on any state, local or tribal governments or the private sector.

E. Executive Order 13132 Federalism

This action does not have federalism implications. It will not have substantial direct
effects on the states, on the relationship between the national government and the states, or on
the distribution of power and responsibilities among the various levels of government.

F. Executive Order 13175: Consultation and Coordination with Indian Tribal Governments

This action does not have tribal implications as specified in Executive Order 13175. It
does not have a substantial direct effect on one or more Indian tribes. Furthermore, these
regulation revisions do not affect the relationship or distribution of power and responsibilities
between the federal government and Indian tribes. The CAA and the TAR establish the
relationship of the federal government and tribes in characterizing air quality and developing
plans to protect visibility in Class I areas, and these revisions to the regulations do nothing to
modify that relationship. Thus, Executive Order 13175 does not apply to this action.

Although Executive Order 13175 does not apply to this action, the EPA held public
hearings attended by members of tribes and separate meetings with tribal representatives to
discuss the revisions proposed in this action. The EPA also provided an opportunity for all
interested parties to provide oral or written comments on potential concepts for the EPA to

address during the rule revision process. Summaries of these meetings are included in the docket
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for this rule. The EPA also offered to consult with any tribal government to discuss this proposal.
A copy of this offer for consultation can be found in the docket for this rulemaking. No tribes
requested consultation. One tribal organization submitted comments, which generally endorsed
the proposed revisions. However, this commenter said that this action does have implications to
tribes and that the EPA must develop an accountability process to ensure meaningful and timely
input to states as they implement the revised requirements of the RHR. We acknowledge this
comment but we do not find it to contain a basis for changing our finding that Executive Order
13175 does not apply to this action. See also Section II1.B.5 of this document for further
discussion regarding the role of tribes in visibility protection.
G. Executive Order 13045: Protection of Children from Environmental Health and Safety Risks

The EPA interprets Executive Order 13045 as applying only to those regulatory actions
that concern environmental health or safety risks that the EPA has reason to believe may
disproportionately affect children, per the definition of “covered regulatory action” in section 2-
202 of the Executive Order. This action is not subject to Executive Order 13045 because it does
not concern an environmental health risk or safety risk.
H. Executive Order 13211: Actions Concerning Regulations That Significantly Affect Energy
Supply, Distribution or Use

This action is not a “significant energy action” because it is not likely to have a
significant adverse effect on the supply, distribution or use of energy.
1. National Technology Transfer and Advancement Act

This rulemaking does not involve technical standards.
J. Executive Order 12898: Federal Actions to Address Environmental Justice in Minority

Populations and Low-Income Populations
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The EPA believes that this action may not have disproportionately high and adverse
effects on minority populations, low-income populations and/or indigenous peoples, as specified
in Executive Order 12898.'% The results of our evaluation are contained in Section V of this
document.

K. Congressional Review Act (CRA)

This action is subject to the CRA, and the EPA will submit a rule report to each House of
the Congress and to the Comptroller General of the U.S. This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

VII. Statutory Authority
The statutory authority for this action is provided by 42 U.S.C. 7403, 7407, 7410 and

7601.

138 59 FR 7629 (February 16, 1994).
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Page 167 of 200 - Protection of Visibility: Amendments to Requirements for State Plans

List of Subjects

40 CFR Part 51

Environmental protection, Administrative practice and procedure, Air pollution control, Nitrogen
dioxide, Particulate matter, Sulfur oxides, Transportation, Volatile organic compounds.

40 CFR Part 52

Environmental protection, Administrative practice and procedure, Air pollution control,
Incorporation by reference, Nitrogen dioxide, Particulate matter, Sulfur oxides, Transportation,

Volatile organic compounds.

Dated:

Gina McCarthy,
Administrator.
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For the reasons stated in the preamble, part 51 and part 52 of chapter I of title 40 of the Code of

Federal Regulations are amended as follows:

PART 51—REQUIREMENTS FOR PREPARATION, ADOPTION, AND SUBMITTAL

OF IMPLEMENTATION PLANS

1. The authority citation for part 51 continues to read as follows:

Authority: 23 U.S.C. 101; 42 U.S.C. 7401-7671q.
Subpart P—Protection of Visibility

2. Section 51.300 is amended by revising paragraph (b) to read as follows:

§ 51.300 Purpose and applicability.

ok ok ok

(b) Applicability The provisions of this subpart are applicable to all States as defined in section
302(d) of the Clean Air Act (CAA) except Guam, Puerto Rico, American Samoa, and the

Northern Mariana Islands.

& ok ok koK

3. Section 51.301 is amended by:
a. Adding the definitions in alphabetical order for “Baseline visibility condition,”
“Clearest days,” and “Current visibility condition;”
b. Revising the definition of “Deciview;”
c. Adding the definitions in alphabetical order for “Deciview index” and “End of the
applicable implementation period;”
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d. Revising the definition of “Least impaired days,” “Mandatory Class I Federal
Area,” “Most impaired days,” and “Natural conditions;”

e. Adding the definitions in alphabetical order for “Natural visibility,” “Natural
visibility condition,” and “Prescribed fire;”

f. Revising the definitions of “Reasonably attributable” and “Regional haze;”

g. Adding the definition in alphabetical order for “Visibility;”

h. Removing the definition of “Visibility impairment”

1. Adding the definition of “Visibility impairment or anthropogenic visibility
impairment:” and,

j. Adding the definitions in alphabetical order for “Wildfire,” and “Wildland.”

The revisions and additions read as follows:

§ 51.301 Definitions.

ok ok ok

Baseline visibility condition means the average of the five annual averages of the individual
values of daily visibility for the period 2000-2004 unique to each Class I area for either the most

impaired days or the clearest days.

& ook ok ok ok

Clearest days means the twenty percent of monitored days in a calendar year with the lowest

values of the deciview index.
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Current visibility condition means the average of the five annual averages of individual values of
daily visibility for the most recent period for which data are available unique to each Class I area
for either the most impaired days or the clearest days.

Deciview is the unit of measurementon t
manner human perceptions of visibility.

% ok ok ko ok

Deciview index means a value for a day that is derived from calculated or measured light
extinction, such that uniform increments of the index correspond to uniform incremental changes
in perception across the entire range of conditions, from pristine to very obscured. The deciview
index is calculated based on the following equation (for the purposes of calculating deciview
using IMPROVE data, the atmospheric light extinction coefficient must be calculated from

aerosol measurements and an estimate of Rayleigh scattering):
Deciview index=10 In (bex/10 Mm™).
bex=the atmospheric light extinction coefficient, expressed in inverse megameters (Mm—1).

End of the applicable implementation period means December 31 of the year in which the next

periodic comprehensive implementation plan revision is due under §51.308(f).

ok ok ok ok

Least impaired days means the twenty percent of monitored days in a calendar year with the

lowest amounts of visibility impairment.

ok sk sk o3k
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Mandatory Class I Federal Area or Mandatory Federal Class I Area means any area identified

in part 81, subpart D of this title.

Most impaired days means the twenty percent of monitored days in a calendar year with the

Natural conditions reflect naturally occurring phenomena that reduce visibility as measured in
terms of light extinction, visual range, contrast, or coloration, and may refer to the conditions on
a single day or a set of days. These phenomena include, but are not limited to, humidity, fire
events, dust storms, volcanic activity, and biogenic emissions from soils and trees. These

phenomena may be near or far from a Class I area and may be outside the United States.

Natural visibility means visibility (contrast, coloration, and texture) on a day or days that would
have existed under natural conditions. Natural visibility varies with time and location, is
estimated or inferred rather than directly measured, and may have long-term trends due to long-

term trends in natural conditions.
Natural visibility condition means the average of individual values of daily natural visibility
unique to each Class I area for either the most impaired days or the clearest days.

ok ok ok

Prescribed fire means any fire intentionally ignited by management actions in accordance with
applicable laws, policies, and regulations to meet specific land or resource management

objectives.

Reasonably attributable means attributable by visual observation or any other appropriate

technique.
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Regional haze means visibility impairment that is caused by the emission of air pollutants from

numerous anthropogenic sources located over a wide geographic area. Such sources include, but

ok ok ok

Visibility means the degree of perceived clarity when viewing objects at a distance. Visibility

includes perceived changes in contrast, coloration, and texture elements in a scene.

Visibility impairment or anthropogenic visibility impairment means any humanly perceptible
difference due to air pollution from anthropogenic sources between actual visibility and natural
visibility on one or more days. Because natural visibility can only be estimated or inferred,

visibility impairment also is estimated or inferred rather than directly measured.

% sk ok o3k

Wildfire means any fire started by an unplanned ignition caused by lightning; volcanoes; other
acts of nature; unauthorized activity; or accidental, human-caused actions, or a prescribed fire
that has developed into a wildfire. A wildfire that predominantly occurs on wildland is a natural

event.

Wildland means an area in which human activity and development is essentially non-existent,
except for roads, railroads, power lines, and similar transportation facilities. Structures, if any,

are widely scattered.

ok ok oskosk

4. Revise § 51.302 to read as follows:
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§ 51.302 Reasonably attributable visibility impairment.

(a) The affected Federal Land Manager may certify, at any time, that there exists reasonably

attributable visibility impairment in any mandatory Class I Federal area and identify which

Federal Land Manager will provide the certification to the State in which the impairment occurs
and the State(s) in which the source(s) is located. The affected Federal Land Manager shall
provide the State(s) in which the source(s) is located an opportunity to consult on the basis of the
planned certification, in person and at least 60 days prior to providing the certification to the

State(s).

(b) The State(s) in which the source(s) is located shall revise its regional haze implementation
plan, in accordance with the schedule set forth in paragraph (d) of this section, to include for
each source or small number of sources that the Federal Land Manager has identified in whole or
i part for reasonably attributable visibility impairment as part of a certification under paragraph

(a) of this section:

(1) A determination, based on the factors set forth in §51.308(f)(2), of the control measures, if
any, that are necessary with respect to the source or sources in order for the plan to make

reasonable progress toward natural visibility conditions in the affected Class I Federal area;

(2) Emission limitations that reflect the degree of emission reduction achievable by such control

measures and schedules for compliance as expeditiously as practicable; and

(3) Monitoring, recordkeeping, and reporting requirements sufficient to ensure the enforceability

of the emission limitations.
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(c) If a source that the Federal Land Manager has identified as responsible in whole or in part for
reasonably attributable visibility impairment as part of a certification under paragraph (a) of this
section is a BART-eligible source, and if there is not in effect as of the date of the certification a
fully or conditionally approved implementation plan addressing the BART requirement for that
source (which existing plan may incorporate either source-specific emission limitations
reflecting the emission control performance of BART, an alternative program to address the
BART requirement under §51.308(¢e)(2), (3), and (4), or for sources of SO2, a program approved
under paragraph §51.309(d)(4)), then the State shall revise its regional haze implementation plan
to meet the requirements of §51.308(e) with respect to that source, taking into account current
conditions related to the factors listed in §51.308(e)(1)(i1)(A). This requirement is in addition to

the requirement of paragraph (b) of this section.

(d) For any existing reasonably attributable visibility impairment the Federal Land Manager
certifies to the State(s) under paragraph (a) of this section, the State(s) shall submit a revision to
its regional haze implementation plan that includes the elements described in paragraphs (b) and
(¢) no later than 3 years after the date of the certification. The State(s) is not required at that time
to also revise its reasonable progress goals to reflect any additional emission reductions required
from the source or sources. In no case shall such a revision in response to a reasonably

attributable visibility impairment certification be due before July 31, 2021.

5. Section 51.303 is amended by revising paragraph (a)(1) to read as follows:

§ 51.303 Exemptions from control.
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(a)(1) Any existing stationary facility subject to the requirement under §51.302(c) or §51.308(e)
to install, operate, and maintain BART may apply to the Administrator for an exemption from

that requirement.

ok ok ok ok

6. Revise § 51.304 ti read as follows:

§ 51.304 Identification of integral vistas.

(a) Federal Land Managers were required to identify any integral vistas on or before December
31, 1985, according to criteria the Federal Land Managers developed. These criteria must have
included, but were not limited to, whether the integral vista was important to the visitor's visual

experience of the mandatory Class I Federal area.

(b) The following integral vistas were identified by Federal Land Managers: at Roosevelt
Campobello International Park, from the observation point of Roosevelt cottage and beach area,
the viewing angle from 244 to 256 degrees; and at Roosevelt Campobello International Park,

from the observation point of Friar’s Head, the viewing angle from 154 to 194 degrees.

(c) The State must list in its implementation plan any integral vista listed in paragraph (b) of this

section.

7. Revise § 51.305 to rea as follows:

§ 51.305 Monitoring for reasonably attributable visibility impairment.

For the purposes of addressing reasonably attributable visibility impairment, if the
Administrator, Regional Administrator, or the affected Federal Land Manager has advised a

State containing a mandatory Class I Federal area of a need for monitoring to assess reasonably
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attributable visibility impairment at the mandatory Class I Federal area in addition to the
monitoring currently being conducted to meet the requirements of §51.308(d)(4), the State must
include in the next implementation plan revision to meet the requirement of §51.308(f) an
appropriate strategy for evaluating reasonably attributable visibility impairment in the mandatory
Class I Federal arca by visual observation or other appropriate monitoring techniques. Such
strategy must take into account current and anticipated visibility monitoring research, the
availability of appropriate monitoring techniques, and such guidance as is provided by the
Agency.

§ 51.306 [Removed and Reserved]

8. Section 51.306 is removed and reserved.

9. Section 51.307 is amended by revising paragraphs (a) introductory text, (b)(1) and (2) to

read as follows:

§ 51.307 New source review.

(a) For purposes of new source review of any new major stationary source or major modification
that would be constructed in an area that is designated attainment or unclassified under
section 107(d) of the CAA, the State plan must, in any review under §51.166 with respect to

visibility protection and analyses, provide for:

%k sk sk o3k

(1) That may have an impact on any integral vista of a mandatory Class I Federal area listed in

§51.304(b), or
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(2) That proposes to locate in an area classified as nonattainment under section 107(d)(1) of the

Clean Air Act that may have an impact on visibility in any mandatory Class I Federal area.

ok ok ok ok

10. Section 51.308 is amended by:
a. Revising paragraph (b);
b. Revising paragraphs (d)(2)(iv), (d)(3) introductory text, (e)(2)(v), (e)(4) and (5),
(), (g) introductory text, and (g)(3) through (7);
c. Adding paragraph (g)(8); and

d. Revising paragraphs (h) introductory text, (h)(1), (1)(2) introductory text,
(1)(2)(i1), and (i)(3) and (4).
The revisions and additions read as follows:

§ 51.308 Regional haze program requirements.

ok koskosk

(b) When are the first implementation plans due under the regional haze program? Except as
provided in §51.309(c), each State identified in §51.300(b) must submit, for the entire State, an
implementation plan for regional haze meeting the requirements of paragraphs (d) and (e) of this

section no later than December 17, 2007.

ok ko osko3k
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(1v) For the first implementation plan addressing the requirements of paragraphs (d) and (e) of
this section, the number of deciviews by which baseline conditions exceed natural visibility

conditions for the most impaired and least impaired days.

term strategy that addresses regional haze visibility impairment for each mandatory Class I
Federal area within the State and for each mandatory Class I Federal area located outside the
State that may be affected by emissions from the State. The long-term strategy must include
enforceable emissions limitations, compliance schedules, and other measures as necessary to
achieve the reasonable progress goals established by States having mandatory Class I Federal
areas. In establishing its long-term strategy for regional haze, the State must meet the following

requirements:

ok ok ok

(e) sk %
(v) At the State's option, a provision that the emissions trading program or other alternative
measure may include a geographic enhancement to the program to address the requirement under

§51.302(b) or (c) related to reasonably attributable impairment from the pollutants covered under

the emissions trading program or other alternative measure.

L I T

(4) A State whose sources are subject to a trading program established under part 97 of this

chapter in accordance with a federal implementation plan set forth in §52.38 or §52.39 of this
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chapter or a trading program established under a SIP revision approved by the Administrator as
meeting the requirements of §52.38 or §52.39 of this chapter need not require BART-eligible
fossil fuel-fired steam electric plants in the State to install, operate, and maintain BART for the
pollutant covered by such trading program in the State. A State may adopt provisions, consistent
with the requirements applicable to the State’s sources for such trading program, for a
geographic enhancement to the trading program to address any requirement under §51.302(b) or
(c) related to reasonably attributable impairment from the pollutant covered by such trading

program in that State.

(5) After a State has met the requirements for BART or implemented an emissions trading
program or other alternative measure that achieves more reasonable progress than the installation
and operation of BART, BART-eligible sources will be subject to the requirements of paragraphs

(d) and (f) of this section, as applicable, in the same manner as other sources.

K ok ok sk

(f) Requirements for periodic comprehensive revisions of implementation plans for regional
haze. Each State identified in §51.300(b) must revise and submit its regional haze
implementation plan revision to EPA by July 31, 2021, July 31, 2028, and every 10 years
thereafter. The plan revision due on or before July 31, 2021, must include a commitment by the
State to meet the requirements of paragraph (g) of this section. In each plan revision, the State
must address regional haze in each mandatory Class I Federal area located within the State and in
each mandatory Class I Federal area located outside the State that may be affected by emissions

from within the State. To meet the core requirements for regional haze for these areas, the State
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must submit an implementation plan containing the following plan elements and supporting

documentation for all required analyses:

(1) Calculations of baseline, current, and natural visibility conditions; progress to date; and the

h mandatory Class I Federal area located within the State, th

uniform rate of progi
A ol

State must determine the following:

(1) Baseline visibility conditions for the most impaired and clearest days. The period for
establishing baseline visibility conditions is 2000 to 2004. The State must calculate the baseline
visibility conditions for the most impaired days and the clearest days using available monitoring
data. To determine the baseline visibility condition, the State must calculate the average of the
annual deciview index values for the most impaired days and for the clearest days for the
calendar years from 2000 to 2004. The baseline visibility condition for the most impaired days or
the clearest days is the average of the respective annual values. For purposes of calculating the
uniform rate of progress, the baseline visibility condition for the most impaired days must be
associated with the last day of 2004. For mandatory Class I Federal areas without onsite
monitoring data for 2000-2004, the State must establish baseline values using the most
representative available monitoring data for 2000-2004, in consultation with the Administrator or
his or her designee. For mandatory Class I Federal areas with incomplete monitoring data for
2000-2004, the State must establish baseline values using the 5 complete years of monitoring

data closest in time to 2000-2004.

(11) Natural visibility conditions for the most impaired and clearest days. A State must calculate

natural visibility condition by estimating the average deciview index existing under natural
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conditions for the most impaired days or the clearest days based on available monitoring

information and appropriate data analysis techniques; and

(111) Current visibility conditions for the most impaired and clearest days. The period for

o

calculating current visibility conditions is the most recent 5-yea
available. The State must calculate the current visibility conditions for the most impaired days
and the clearest days using available monitoring data. To calculate each current visibility
condition, the State must calculate the average of the annual deciview index values for the years

in the most recent 5-year period. The current visibility condition for the most impaired or the

clearest days is the average of the respective annual values.

(1v) Progress to date for the most impaired and clearest days. Actual progress made towards the
natural visibility condition since the baseline period, and actual progress made during the
previous implementation period up to and including the period for calculating current visibility

conditions, for the most impaired and for the clearest days.

(v) Differences between current visibility condition and natural visibility condition. The number
of deciviews by which the current visibility condition exceeds the natural visibility condition, for

the most impaired and for the clearest days.

(vi) Uniform rate of progress. (A) The uniform rate of progress for each mandatory Class I
Federal area in the State. To calculate the uniform rate of progress, the State must compare the
baseline visibility condition for the most impaired days to the natural visibility condition for the
most impaired days in the mandatory Class I Federal area and determine the uniform rate of

visibility improvement (measured in deciviews of improvement per year) that would need to be
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maintained during each implementation period in order to attain natural visibility conditions by

the end of 2064.

(B) As part of its implementation plan submission, the State may propose (1) an adjustment to

[t
=
©Q
ag
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he uniform rate of p
anthropogenic sources outside the United States and/or (2) an adjustment to the uniform rate of
progress for the mandatory Class I Federal area to account for impacts from wildland prescribed
fires that were conducted with the objective to establish, restore, and/or maintain sustainable and
resilient wildland ecosystems, to reduce the risk of catastrophic wildfires, and/or to preserve
endangered or threatened species during which appropriate basic smoke management practices
were applied. To calculate the proposed adjustment(s), the State must add the estimated
impact(s) to the natural visibility condition and compare the baseline visibility condition for the
most impaired days to the resulting sum. If the Administrator determines that the State has
estimated the impact(s) from anthropogenic sources outside the United States and/or wildland
prescribed fires using scientifically valid data and methods, the Administrator may approve the

proposed adjustment(s) to the uniform rate of progress.

(2) Long-term strategy for regional haze. Each State must submit a long-term strategy that
addresses regional haze visibility impairment for each mandatory Class I Federal area within the
State and for each mandatory Class I Federal area located outside the State that may be affected
by emissions from the State. The long-term strategy must include the enforceable emissions
limitations, compliance schedules, and other measures that are necessary to make reasonable
progress, as determined pursuant to (£)(2)(i) through (iv). In establishing its long-term strategy
for regional haze, the State must meet the following requirements:
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(1) The State must evaluate and determine the emission reduction measures that are necessary to
make reasonable progress by considering the costs of compliance, the time necessary for
compliance, the energy and non-air quality environmental impacts of compliance, and the
remaining useful life of any potentially affected anthropogenic source of visibility impairment.
The State should consider evaluating major and minor stationary sources or groups of sources,
mobile sources, and area sources. The State must include in its implementation plan a description
of the criteria it used to determine which sources or groups of sources it evaluated and how the
four factors were taken into consideration in selecting the measures for inclusion in its long-term
strategy. In considering the time necessary for compliance, if the State concludes that a control
measure cannot reasonably be installed and become operational until after the end of the
implementation period, the State may not consider this fact in determining whether the measure

is necessary to make reasonable progress.

(11) The State must consult with those States that have emissions that are reasonably anticipated
to contribute to visibility impairment in the mandatory Class I Federal area to develop
coordinated emission management strategies containing the emission reductions necessary to

make reasonable progress.

(A) The State must demonstrate that it has included in its implementation plan all measures
agreed to during state-to-state consultations or a regional planning process, or measures that will

provide equivalent visibility improvement.

(B) The State must consider the emission reduction measures identified by other States for their

sources as being necessary to make reasonable progress in the mandatory Class I Federal arca.
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(C) In any situation in which a State cannot agree with another State on the emission reduction
measures necessary to make reasonable progress in a mandatory Class I Federal area, the State
must describe the actions taken to resolve the disagreement. In reviewing the State's
implementation plan, the Administrator will take this information into account in determining
whether the plan provides for reasonable progress at each mandatory Class I Federal area that is
located in the State or that may be affected by emissions from the State. All substantive interstate

consultations must be documented.

(111) The State must document the technical basis, including modeling, monitoring, cost,
engineering, and emissions information, on which the State is relying to determine the emission
reduction measures that are necessary to make reasonable progress in each mandatory Class [
Federal area it affects. The State may meet this requirement by relying on technical analyses
developed by a regional planning process and approved by all State participants. The emissions
mformation must include, but need not be limited to, information on emissions in a year at least
as recent as the most recent year for which the State has submitted emission inventory
information to the Administrator in compliance with the triennial reporting requirements of
subpart A of this part. However, if a State has made a submission for a new inventory year to
meet the requirements of subpart A in the period 12 months prior to submission of the SIP, the

State may use the inventory year of its prior submission.
(1v) The State must consider the following additional factors in developing its long-term strategy:

(A) Emission reductions due to ongoing air pollution control programs, including measures to

address reasonably attributable visibility impairment;
(B) Measures to mitigate the impacts of construction activities;
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(C) Source retirement and replacement schedules;

(D) Basic smoke management practices for prescribed fire used for agricultural and wildland

vegetation management purposes and smoke management programs; and

1

(E) The anticipated net effect on visibility due to projected changes in point, area, and mobiie
source emissions over the period addressed by the long-term strategy.

(3) Reasonable progress goals. (1) A state in which a mandatory Class I Federal area is located
must establish reasonable progress goals (expressed in deciviews) that reflect the visibility
conditions that are projected to be achieved by the end of the applicable implementation period
as a result of those enforceable emissions limitations, compliance schedules, and other measures
required under paragraph (f)(2) that can be fully implemented by the end of the applicable
implementation period, as well as the implementation of other requirements of the CAA. The
long-term strategy and the reasonable progress goals must provide for an improvement in
visibility for the most impaired days since the baseline period and ensure no degradation in

visibility for the clearest days since the baseline period.

(11)(A) If a State in which a mandatory Class I Federal area is located establishes a reasonable
progress goal for the most impaired days that provides for a slower rate of improvement in
visibility than the uniform rate of progress calculated under paragraph (f)(1)(vi) of this section,
the State must demonstrate, based on the analysis required by paragraph (f)(2)(1) of this section,
that there are no additional emission reduction measures for anthropogenic sources or groups of
sources in the State that may reasonably be anticipated to contribute to visibility impairment in
the Class I area that would be reasonable to include in the long-term strategy. The State must

provide a robust demonstration, including documenting the criteria used to determine which
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sources or groups or sources were evaluated and how the four factors required by paragraph
(H)(2)(1) were taken into consideration in selecting the measures for inclusion in its long-term
strategy. The State must provide to the public for review as part of its implementation plan an
assessment of the number of years it would take to attain natural visibility conditions if visibility
improvement were to continue at the rate of progress selected by the State as reasonable for the

implementation period.

(B) If a State contains sources which are reasonably anticipated to contribute to visibility
impairment in a mandatory Class I Federal area in another State for which a demonstration by
the other State is required under (f)(3)(i1)(A), the State must demonstrate that there are no
additional emission reduction measures for anthropogenic sources or groups of sources in the
State that may reasonably be anticipated to contribute to visibility impairment in the Class I area
that would be reasonable to include in its own long-term strategy. The State must provide a
robust demonstration, including documenting the criteria used to determine which sources or
groups or sources were evaluated and how the four factors required by paragraph (f)(2)(1) were

taken into consideration in selecting the measures for inclusion in its long-term strategy.

(111) The reasonable progress goals established by the State are not directly enforceable but will
be considered by the Administrator in evaluating the adequacy of the measures in the
implementation plan in providing for reasonable progress towards achieving natural visibility

conditions at that area.

(iv) In determining whether the State’s goal for visibility improvement provides for reasonable
progress towards natural visibility conditions, the Administrator will also evaluate the

demonstrations developed by the State pursuant to paragraphs (f)(2) and (f)(3)(i1)(A) of this
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section and the demonstrations provided by other States pursuant to paragraphs (f)(2) and

(H)(3)(11)(B) of this section.

(4) If the Administrator, Regional Administrator, or the affected Federal Land Manager has

impairment at the mandatory Class I Federal area in addition to the monitoring currently being
conducted, the State must include in the plan revision an appropriate strategy for evaluating
reasonably attributable visibility impairment in the mandatory Class I Federal area by visual

observation or other appropriate monitoring techniques.

(5) So that the plan revision will serve also as a progress report, the State must address in the
plan revision the requirements of paragraphs (g)(1), (g)(2), (g)(4), and (g)(5) of this section.
However, the period to be addressed for these elements shall be the period since the most recent

progress report.

(6) Monitoring strategy and other implementation plan requirements. The State must submit
with the implementation plan a monitoring strategy for measuring, characterizing, and reporting
of regional haze visibility impairment that is representative of all mandatory Class I Federal
arcas within the State. Compliance with this requirement may be met through participation in the
Interagency Monitoring of Protected Visual Environments network. The implementation plan

must also provide for the following:

(1) The establishment of any additional monitoring sites or equipment needed to assess whether
reasonable progress goals to address regional haze for all mandatory Class I Federal areas within

the State are being achieved.
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(i1) Procedures by which monitoring data and other information are used in determining the
contribution of emissions from within the State to regional haze visibility impairment at

mandatory Class I Federal areas both within and outside the State.

¢ with no mandatory Class I Federal areas, procedures by which monitorin

o data
i Y o Vs

and other information are used in determining the contribution of emissions from within the State

to regional haze visibility impairment at mandatory Class I Federal areas in other States.

(iv) The implementation plan must provide for the reporting of all visibility monitoring data to
the Administrator at least annually for each mandatory Class I Federal area in the State. To the

extent possible, the State should report visibility monitoring data electronically.

(v) A statewide inventory of emissions of pollutants that are reasonably anticipated to cause or
contribute to visibility impairment in any mandatory Class I Federal area. The inventory must

include emissions for the most recent year for which data are available, and estimates of future
projected emissions. The State must also include a commitment to update the inventory

periodically.

(vi) Other elements, including reporting, recordkeeping, and other measures, necessary to assess

and report on visibility.

(g) Requirements for periodic reports describing progress towards the reasonable progress
goals. Each State identified in §51.300(b) must periodically submit a report to the Administrator
evaluating progress towards the reasonable progress goal for each mandatory Class I Federal
arca located within the State and in each mandatory Class I Federal area located outside the State
that may be affected by emissions from within the State. The first progress report is due 5 years
from submittal of the initial implementation plan addressing paragraphs (d) and (e) of this
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section. The first progress reports must be in the form of implementation plan revisions that
comply with the procedural requirements of §51.102 and §51.103. Subsequent progress reports
are due by January 31, 2025, July 31, 2033, and every 10 years thereafter. Subsequent progress
reports must be made available for public inspection and comment for at least 30 days prior to
submission to EPA and all comments received from the public must be submitted to EPA along
with the subsequent progress report, along with an explanation of any changes to the progress
report made in response to these comments. Periodic progress reports must contain at a minimum

the following elements:

ok sk ok o3k

(3) For each mandatory Class I Federal area within the State, the State must assess the following
visibility conditions and changes, with values for most impaired, least impaired and/or clearest
days as applicable expressed in terms of 5-year averages of these annual values. The period for
calculating current visibility conditions 1s the most recent 5-year period preceding the required
date of the progress report for which data are available as of a date 6 months preceding the

required date of the progress report.

(1)(A) Progress reports due before January 31, 2025. The current visibility conditions for the

most impaired and least impaired days.

(B) Progress reports due on and after January 31, 2025. The current visibility conditions for the

most impaired and clearest days;

(11)(A) Progress reports due before January 31, 2025. The difference between current visibility

conditions for the most impaired and least impaired days and baseline visibility conditions.
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(B) Progress reports due on and after January 31, 2025. The difference between current visibility

conditions for the most impaired and clearest days and baseline visibility conditions.

(111)(A) Progress reports due before January 31, 2025. The change in visibility impairment for the

most impaired and least im

recent plan required under paragraph (f) of this section.

(B) Progress reports due on and after January 31, 2025. The change in visibility impairment for
the most impaired and clearest days over the period since the period addressed in the most recent

plan required under paragraph (f) of this section.

(4) An analysis tracking the change over the period since the period addressed in the most recent
plan required under paragraph (f) of this section in emissions of pollutants contributing to
visibility impairment from all sources and activities within the State. Emissions changes should
be identified by type of source or activity. With respect to all sources and activities, the analysis
must extend at least through the most recent year for which the state has submitted emission
inventory information to the Administrator in compliance with the triennial reporting
requirements of subpart A of this part as of a date 6 months preceding the required date of the
progress report. With respect to sources that report directly to a centralized emissions data
system operated by the Administrator, the analysis must extend through the most recent year for
which the Administrator has provided a State-level summary of such reported data or an internet-
based tool by which the State may obtain such a summary as of a date 6 months preceding the
required date of the progress report. The State is not required to backcast previously reported
emissions to be consistent with more recent emissions estimation procedures, and may draw

attention to actual or possible inconsistencies created by changes in estimation procedures.
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(5) An assessment of any significant changes in anthropogenic emissions within or outside the
State that have occurred since the period addressed in the most recent plan required under
paragraph (f) of this section including whether or not these changes in anthropogenic emissions
were anticipated in that most recent plan and whether they have limited or impeded progress in

reducing pollutant emissions and improving visibility.

(6) An assessment of whether the current implementation plan elements and strategies are
sufficient to enable the State, or other States with mandatory Class I Federal areas affected by
emissions from the State, to meet all established reasonable progress goals for the period covered

by the most recent plan required under paragraph (f) of this section.

(7) For progress reports for the first implementation period only, a review of the State’s visibility

monitoring strategy and any modifications to the strategy as necessary.

(8) For a state with a long-term strategy that includes a smoke management program for
prescribed fires on wildland that conducts a periodic program assessment, a summary of the most
recent periodic assessment of the smoke management program including conclusions if any that
were reached in the assessment as to whether the program is meeting its goals regarding

improving ecosystem health and reducing the damaging effects of catastrophic wildfires.

(h) Determination of the adequacy of existing implementation plan. At the same time the State is
required to submit any progress report to EPA in accordance with paragraph (g) of this section,
the State must also take one of the following actions based upon the information presented in the

progress report:

(1) If the State determines that the existing implementation plan requires no further substantive

revision at this time in order to achieve established goals for visibility improvement and
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emissions reductions, the State must provide to the Administrator a declaration that revision of

the existing implementation plan is not needed at this time.

ok ok ok ok

() * * *
(2) The State must provide the Federal Land Manager with an opportunity for consultation, in
person at a point early enough in the State’s policy analyses of its long-term strategy emission
reduction obligation so that information and recommendations provided by the Federal Land
Manager can meaningfully inform the State’s decisions on the long-term strategy. The
opportunity for consultation will be deemed to have been early enough if the consultation has
taken place at least 120 days prior to holding any public hearing or other public comment
opportunity on an implementation plan (or plan revision) for regional haze required by this
subpart. The opportunity for consultation on an implementation plan (or plan revision) or on a
progress report must be provided no less than 60 days prior to said public hearing or public
comment opportunity. This consultation must include the opportunity for the affected Federal

Land Managers to discuss their:

EE I T S

(11)) Recommendations on the development and implementation of strategies to address visibility

impairment.

(3) In developing any implementation plan (or plan revision) or progress report, the State must

include a description of how it addressed any comments provided by the Federal Land Managers.

This document is a prepublication version, signed by EPA Administrator, Gina McCarthy on 12/14/2016. We have
taken steps to ensure the accuracy of this version, but it is not the official version.

Page 195 of 205

ED_001318B_00002694-00211



EPA-HQ-2017-10384

(4) The plan (or plan revision) must provide procedures for continuing consultation between the
State and Federal Land Manager on the implementation of the visibility protection program
required by this subpart, including development and review of implementation plan revisions and
progress reports, and on the implementation of other programs having the potential to contribute

to impairment of visibility in mandatory Class I Federal areas.

11. Section 51.309 is amended by:
a. Revising paragraph (b)(4);
b. Removing and reserving paragraph (b)(8);
c. Revising paragraphs (d)(4)(v), (d)(10) introductory text, (d)(10)(1) introductory
text, and (d)(10)(i1) introductory text;
d. Adding paragraphs (d)(10)(iii) and (iv); and
e. Revising paragraph (g)(2)(iii).

The revisions and additions read as follows:

§ 51.309 Requirements related to the Grand Canyon Visibility Transport Commission.

% sk sk o3k

(4) Fire means wildfire, wildland fire, prescribed fire, and agricultural burning conducted and

occurring on Federal, State, and private wildlands and farmlands.

ok ko osk o3k
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(v) Market Trading Program. The implementation plan must include requirements for a market
trading program to be implemented in the event that a milestone is not achieved. The plan shall
require that the market trading program be activated beginning no later than 15 months after the
end of the first year in which the milestone is not achieved. The plan shall also require that
sources comply, as soon as practicable, with the requirement to hold allowances covering their
emissions. Such market trading program must be sufficient to achieve the milestones in
paragraph (d)(4)(1) of this section, and must be consistent with the elements for such programs
outlined in §51.308(¢e)(2)(vi). Such a program may include a geographic enhancement to the
program to address the requirement under §51.302(b) related to reasonably attributable

impairment from the pollutants covered under the program.

ok ok ok ok

(10) Periodic implementation plan revisions and progress reports. Each Transport Region State
must submit to the Administrator periodic reports in the years 2013 and as specified for

subsequent progress reports in §51.308(g). The progress report due in 2013 must be in the form
of an implementation plan revision that complies with the procedural requirements of §§51.102

and 51.103.

(1) The report due in 2013 will assess the area for reasonable progress as provided in this section
for mandatory Class I Federal area(s) located within the State and for mandatory Class I Federal
area(s) located outside the State that may be affected by emissions from within the State. This
demonstration may be based on assessments conducted by the States and/or a regional planning

body. The progress report due in 2013 must contain at a minimum the following elements:

K ok ok ok ok
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(11) At the same time the State is required to submit the S-year progress report due in 2013 to
EPA in accordance with paragraph (d)(10)(1) of this section, the State must also take one of the

following actions based upon the information presented in the progress report:

ok ok ok ok

(111) The requirements of §51.308(g) regarding requirements for periodic reports describing
progress towards the reasonable progress goals apply to States submitting plans under this

section, with respect to subsequent progress reports due after 2013.

(iv) The requirements of §51.308(h) regarding determinations of the adequacy of existing
implementation plans apply to States submitting plans under this section, with respect to

subsequent progress reports due after 2013.

ok ok osko3k

(111) The Transport Region State may consider whether any strategies necessary to achieve the
reasonable progress goals required by paragraph (g)(2) of this section are incompatible with the
strategies implemented under paragraph (d) of this section to the extent the State adequately
demonstrates that the incompatibility is related to the costs of the compliance, the time necessary
for compliance, the energy and nonair quality environmental impacts of compliance, or the

remaining useful life of any existing source subject to such requirements.

PART 52—APPROVAL AND PROMULGATION OF IMPLEMENTATION PLANS

12. The authority citation for part 52 continues to read as follows:
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Authority: 42 U.S.C. 7401 et seq.

§ 52.26 [Removed and Reserved]

13. Section 52.26 is removed and reserved.

§52.29 [Removed and Reserved]

14. Section 52.29 is removed and reserved.

§52.61 [Amended]

15. Section 52.61 is amended by removing and reserving paragraph (b).
16. Section 52.145 is amended by revising paragraph (b) and removing and reserving

paragraph (c) to read as follows:

The revision reads as follows:

§ 52.145 Visibility protection.

% ko oskosk

(b) Regulations for visibility monitoring and new source review. The provisions of §§ 52.27 and

52.28 are hereby incorporated and made part of the applicable plan for the State of Arizona.

ok sk sk o3k

§52.281 [Amended]

17. Section 52.281 is amended by removing and reserving paragraphs (b) and (e).
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18. Section 52.344 is amended by revising paragraph (b) to read as follows:

§ 52.344 Visibility protection.

EE I T

(b) The Visibility NSR regulations are approved for industrial source categories regulated by the
NSR and PSD regulations which have previously been approved by EPA. However, Colorado's
NSR and PSD regulations have been disapproved for certain sources as listed in 40 CFR
52.343(a)(1). The provisions of 40 CFR 52.28 are hereby incorporated and made a part of the

applicable plan for the State of Colorado for these sources.

19. Section 52.633 is amended by revising paragraph (b) and removing and reserving

paragraph (c) to read as follows.

§ 52.633 Visibility protection.

& sk ok ok ok

(b) Regulations for visibility monitoring and new source review. The provisions of §§ 52.27 and

52.28 are hereby incorporated and made part of the applicable plan for the State of Hawaii.

ok ko ok o3k

§52.690 [Amended]

20. Section 52.690 is amended by removing and reserving paragraphs (b) and (c).
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§52.1033 [Amended]

21. Section 52.1033 is amended by removing and reserving paragraphs (a) and (c).
22. Section 52.1183 is amended by revising paragraph (b) and removing and reserving

paragraphs (a) and (c) to read as follows.

§ 52.1183 Visibility protection.

ok koskosk

(b) Regulation for visibility monitoring and new source review. The provisions of § 52.28 are

hereby incorporated and made a part of the applicable plan for the State of Michigan.

% sk sk o3k

23. Section 52.1236 is amended by revising paragraph (b) removing and reserving paragraph

(c) to read as follows:

§ 52.1236 Visibility protection.

ok ok osko3k

(b) Regulation for visibility monitoring and new source review. The provisions of § 52.28 are

hereby incorporated and made a part of the applicable plan for the State of Minnesota.

ok ok ok ok

§52.1339 [Amended]
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24. Section 52.1339 is amended by removing and reserving paragraph (b).

§52.1387 [Amended]

25. Section 52.1387 is amended by removing and reserving paragraph (b).

26. Section 52.1488 is amended by revising paragraph (b) and removing and reserving

paragraph (c) to read as follows.

§ 52.1488 Visibility protection.

K ok sk ok o3k

(b) Regulation for visibility monitoring and new source review. The provisions of § 52.28 are
hereby incorporated and made a part of the applicable plan for the State of Nevada except for
that portion applicable to the Clark County Department of Air Quality and Environmental

Management.

ok sk oskosk

27. Section 52.1531 is amended by revising paragraph (b) and removing and reserving

paragraph (c) to read as follows.

§ 52.1531 Visibility protection.

® ok ok ok ok
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(b) Regulation for visibility monitoring and new source review. The provisions of § 52.28 are

hereby incorporated and made a part of the applicable plan for the State of New Hampshire.

ok ok ok ok

§52.2132 [Amended]

28. Section 52.2132 is amended by removing and reserving paragraphs (b) and (c).
29. Section 52.2179 is amended by revising paragraph (b) and removing and reserving

paragraph (c) to read as follows:

§ 52.2179 Visibility protection.

ok sk ok o3k

(b) Regulation for visibility monitoring and new source review. The provisions of § 52.28 are

hereby incorporated and made a part of the applicable plan for the State of South Dakota.

& sk ok ok 3k

§52.2304 [Amended]

30. Section 52.2304 is amended by removing and reserving paragraph (b).

31. Section 52.2383 is amended by revising paragraph (b) to read as follows:

§ 52.2383 Visibility protection.

ok ok ok ok
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(b) Regulations for visibility monitoring and new source review. The provisions of § 52.27 are

hereby incorporated and made part of the applicable plan for the State of Vermont.

32. Section 52.2452 1s amended by revising paragraph (a) and removing and reserving

paragraphs (b) and (c) to read as follows:

§ 52.2452 Visibility protection.

(a) Reasonably Attributable Visibility Impairment. The requirements of section 169A of the
Clean Air Act are not met because the plan does not include approvable measures for meeting
the requirements of 40 CFR 51.305 for protection of visibility in mandatory Class I Federal

arcas.

EE I T S

33. Section 52.2533 is amended by revising paragraphs (a) and (b) and removing and

reserving paragraph (c) to read as follows:

§ 52.2533 Visibility protection.

(a) Reasonably Attributable Visibility Impairment. The requirements of section 169A of the
Clean Air Act are not met because the plan does not include approvable measures for meeting
the requirements of 40 CFR 51.305 and 51.307 for protection of visibility in mandatory Class I

Federal areas.
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(b) Regulation for visibility monitoring and new source review. The provisions of § 52.28 are

hereby incorporated and made a part of the applicable plan for the State of West Virginia.

ok ok ok ok

§52.2781 [Amended]

34. Section 52.2781 is amended by removing and reserving paragraphs (b) and (c).
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Comments of the Utility Air Regulatory Group on the
U.S. Environmental Protection Agency’s Proposed Rule,
“Protection of Visibility: Amendments to Requirements for State Plans”
Docket No. EPA-HQ-OAR-2015-0531; 81 Fed. Reg. 26942 (May 4, 2016)
August 10,2016
On May 4, 2016, the U.S. Environmental Protection Agency (“EPA” or “Agency”)
published a proposed rule, entitled “Protection of Visibility: Amendments to Requirements for
State Plans.” 81 Fed. Reg. 26942 (May 4, 2016) (“Proposed Rule”). The Proposed Rule would
amend key provisions of EPA’s visibility regulations at 40 C.F.R. 51.300 to 51.309. EPA
proposes, among other things, to adjust the due date for submittal of state implementation plans
(“SIPs”) for the second planning period of the Clean Air Act’s (“CAA” or “Act”) regional haze
program. Further, EPA proposes substantive changes to that program’s requirements, including
requirements applicable to reasonable progress goals (“RPGs”) and long-term strategies
(“LTSs”) and changes to the way in which days are selected for purposes of tracking progress
toward natural visibility conditions. EPA also proposes changes applicable to the form and
content of the regional haze program’s five-year progress reports. In addition, EPA proposes
revisions to the reasonably attributable visibility impairment (“RAVT”) provisions intended to
address what has been called “plume blight.” EPA says its intention in proposing these revisions
is to “continue steady environmental progress in the regional haze program while streamlining its
administrative aspects that do not add to environmental protection.” 81 Fed. Reg. at 26951.
The Utility Air Regulatory Group (“UARG”)' supports some aspects of EPA’s proposed

rule revisions but opposes others or, in some respects, notes that proposed revisions raise

"'UARG is an ad hoc, not-for-profit group of electric generating companies and national trade
associations. UARG’s purpose is to participate on behalf of its members collectively in EPA’s

1
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concerns. Of particular concern are proposed regulatory changes that appear to be intended to
limit, or that at least could be interpreted as having the effect of limiting, state discretion
improperly. During the regional haze program’s first planning period, EPA on occasion has
acknowledged the centrality of state decision-making authority in this area, even while the
Agency often overrode state decisions and disregarded the principle of broad state discretion,
based on its differences with states on matters of policy and a purported, but misguided, desire to
ensure consistency in outcomes among the states.

Any revisions to the visibility rules must properly reflect the role Congress intended for
the states when it enacted sections 169A and 169B of the CAA. That role is described in the
opinion of the U.S. Court of Appeals for the D.C. Circuit in American Corn Growers Association
v. EPA,291 F.3d 1 (D.C. Cir. 2002) (“Corn Growers”). The court explained at the outset of its
opinion that “[t]he Haze Rule calls for states to play the lead role in designing and implementing
regional haze programs to clear the air in national parks and wilderness areas.” /d. at 2.
Applying that principle, the court struck down elements of EPA’s 1999 regional haze rule
relating to the Act’s best available retrofit technology (“BART”) requirement, holding that those
provisions were “inconsistent with the Act’s provisions giving the states broad authority over
BART determinations.” /d. at 8. The decision relied in particular on legislative history
demonstrating that Congress purposely rejected broad EPA authority and determined that
“Congress intended the states to decide which sources impair visibility and what BART controls
should apply to those sources.” Id. Accordingly, where EPA issues a rule that “attempts to
deprive the states of some of th[eir] statutory authority” under the regional haze program, it does

so “in contravention of the Act.” Id.

rulemakings and other CAA proceedings that affect the interests of electric generators and in
litigation arising from those proceedings.
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The Corn Growers decision restates and applies in the regional haze context the general
legal standard governing review of EPA decisions to disapprove SIPs that was announced by the
Supreme Court over 40 years ago:

The Act gives the Agency no authority to question the wisdom of a
State’s choices of emission limitations if they are part of a plan
which satisfies the standards of [CAA] § 110(a)(2), and the
Agency may devise and promulgate a specific plan of its own only
if a State fails to submit an implementation plan which satisfies
those standards. [CAA] § 110(c). Thus, so long as the ultimate
effect of a State’s choice of emission limitations is compliance
with the national standards for ambient air, the State is at liberty to

adopt whatever mix of emission limitations it deems best suited to
its particular situation.

Train v. Natural Res. Def. Council v. EPA, 421 U.S. 60, 79 (1975) (emphases added); see also,
e.g., CAA § 107(a)(1) (“Each State shall have the primary responsibility for assuring air quality
within the entire geographic area comprising such State . . . .”). 7rain construed section
110(a)(2) of the CAA, which includes section 110(a)(2)(J)’s requirement that SIPs address
requirements for visibility protection under sections 169A and 169B in Part C of Title I of the
Act. As Corn Growers illustrates, states have, if anything, even more latitude with respect to
their actions under sections 169A and 169B than they do generally under section 110(a)(2). See
also, e.g., Texas v. EPA, No. 16-60118 (5th Cir., July 15, 2016), slip op. at 3 (addressing the
breadth of state discretion under the regional haze reasonable progress program: “The Clean Air
Act gives each state ‘wide discretion in formulating its plan’ for achieving the air quality
standards set by EPA.”) (quoting Union Elec. Co. v. EPA, 427 U.S. 246, 250 (1976)).

More recent decisions by the federal appellate courts confirm that Congress gave states
broad decision-making discretion under the regional haze program and that EPA’s authority to
disapprove SIPs is narrowly circumscribed. For instance, in North Dakota v. EPA, 730 F.3d 750

(8th Cir. 2013), the court explained that under the CAA, the states have primary responsibility
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for implementing CAA programs and emphasized that EPA has authority to substitute its
decisions for those of a state by promulgating a federal implementation plan (“FIP”) only when
the state fails to submit a SIP, submits an incomplete SIP, or submits a SIP that does not meet the
Act’s requirements.” Id. at 757. In other decisions, including even those where EPA was not
held to have acted unlawfully when it disapproved SIPs, the courts have recognized that a
“higher standard”—i.e., a more demanding standard of review—is applied in judicial scrutiny of
EPA disapproval of a regional haze SIP than it is in review of EPA decisions promulgating
regional haze FIPs. See, e.g., Oklahoma v. EPA, 723 F.3d 1201, 1213 n.7 (10th Cir. 2013).
Although the courts have not been uniform in their descriptions of the precise nature of and
constraints on EPA’s role in reviewing regional haze SIPs, and EPA does have a limited review
function that means it will not act automatically to routinely rubber-stamp SIPs without
undertaking any substantive review, see North Dakota, 730 F.3d at 761 (“EPA is left with more
than the ministerial task of routinely approving SIP submissions”) (emphasis added), it remains
the fact that “[t]he Clean Air Act confines EPA’s role in implementing air quality standards ‘to
the ministerial function of reviewing SIPs for consistency with the Act’s requirements,”” 7exas,
slip op. at 3 (quoting Luminant Generation Co. v. EPA, 675 F.3d 917, 921 (5th Cir. 2012)).

As a consequence, EPA’s revisions to the regional haze rule must conform to the
fundamental guiding principle of state primacy in implementation of the visibility program,
including state primacy with respect to establishment of RPGs for Class I areas, evaluation of
potential reasonable progress emission control requirements for possible inclusion in the state’s

LTS, interstate consultation, implementation of the RAVI program, and other aspects of

* In North Dakota, the state conceded that its SIP was based on a significant technical error, and
for this reason the reviewing court concluded that the state’s determinations in the SIP were not
entitled to deference. See North Dakota, 730 F.3d at 759-61.

4
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visibility SIPs. In a number of respects, described below, the Proposed Rule—despite proposing
some positive reforms of EPA’s existing regulations—does not satisfy, or does not appear to
satisfy, the principle of state primacy and should be revised or clarified accordingly.

I. EPA Should Take Additional Comments on Its Draft Guidance Document After It
Promulgates Final Revisions to the Regional Haze Rule.

The May 4, 2016 notice announcing the public comment period on the Proposed Rule
also announced EPA’s plan to release “updated guidance on the development of regional haze
SIPs . . . separately from this rulemaking.” 81 Fed. Reg. at 26945. The Proposed Rule explained
that the guidance would address a number of issues that are central to this rulemaking, including
consultation between states and the Federal Land Managers (“FLMs”), how to conduct
reasonable progress analyses, and important technical issues such as excluding the contributions
to visibility impairment that are attributable to emissions from non-U.S. sources and naturally
occurring emissions. Without access to and sufficient time to review the draft guidance, the
public’s ability to comment meaningfully on all aspects of the Proposed Rule would have been
seriously constrained. For that reason, UARG asked EPA to extend the original July 5, 2016
deadline for comments on the Proposed Rule “to 90 days after the date on which EPA issues the
draft guidance” and to establish a public comment period on the draft guidance that would run
coextensively with the public comment period on the Proposed Rule. UARG Letter to the
Honorable Gina McCarthy at 2-3 (May 25, 2016), Docket ID No. EPA-HQ-OAR-2015-0531-
0108. In response to UARG’s and other similar requests, EPA announced an extension of the
public comment period on the Proposed Rule from July 5 to August 10, 2016. 81 Fed. Reg.
43180 (July 1, 2016). Shortly after the extension was signed, EPA published a notice of
availability of, and a public comment period on, the draft guidance, titled “Draft Guidance on

Progress Tracking Metrics, Long-Term Strategies, Reasonable Progress Goals and Other
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Requirements for Regional Haze State Implementation Plans for the Second Implementation
Period.” 81 Fed. Reg. 44608 (July 8, 2016) (“Draft Guidance™). That notice announced an
August 22, 2016 deadline for comments on the Draft Guidance. In light of the need for
additional time to consider the complex issues raised by the Draft Guidance and to coordinate
comments on the Proposed Rule and the Draft Guidance, on July 20, 2016, UARG submitted to
the docket for the Proposed Rule and the docket for the Draft Guidance a letter requesting that
EPA extend the deadlines for comments on both documents to September 29, 2016. UARG
Letter to the Honorable Gina McCarthy at 2, 4 (July 20, 2016), Docket ID No. EPA-HQ-OAR-
2015-0531-0329, EPA-HQ-OAR-2016-0289-0021. UARG requested in the alternative that EPA
at least extend the August 10, 2016 deadline for comments on the Proposed Rule to match the
deadline (whether August 22, 2016, or a later date) for comments on the Draft Guidance. /d. at
nn.2, 3. On August 5, 2016, UARG learned that EPA had decided to deny this extension request
altogether (although UARG to date has not received a written response to its July 20, 2015
letter).

EPA has not provided a rationale for establishing different comment deadlines in these
two proceedings, and the complications presented by commenting on the Proposed Rule in
conjunction with the Draft Guidance point to the need for additional coordination of
development of the final rule revisions and the guidance document. Indeed, as UARG explained
in its comment-period extension request letters, it is impossible to comment on the Proposed
Rule in a comprehensive way without a clear understanding of the technical and other matters
addressed in the Draft Guidance. The availability of the Draft Guidance during part of the

comment period for the Proposed Rule has alleviated some of those problems, although
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additional time to analyze the highly complex issues addressed in the Draft Guidance would have
aided substantially in research for and preparation of comments on the Proposed Rule.

Preparing comments on the Draft Guidance is also complicated by the potential for
changes to the Proposed Rule before EPA takes final rulemaking action. Indeed, the Draft
Guidance notes that it was drafted as if the Proposed Rule were already final, yet some of the
rule revisions apparently assumed to be final in the Draft Guidance appear not to fully or
accurately reflect certain elements and nuances of the Proposed Rule. Because of these
complications and potential discrepancies, UARG urges EPA to prepare and release a revised
version of the Draft Guidance, and to solicit public comments on that revised version, after the
Agency has considered and responded to comments on the Proposed Rule and has issued final
revisions to the regional haze rule. This approach would allow EPA to solicit and consider
comments on a revised draft version of the guidance document that would both reflect EPA’s
responses to the upcoming comments on the current version of the draft guidance and accurately
reflect and take into account the provisions of the final rule revisions.”

1L. As It Proposes To Do, EPA Should Extend the Deadline for Submittal of Regional
Haze SIPs for the Second Implementation Period.

EPA’s current regulations require each state to submit a regional haze implementation
plan revision to EPA by July 31, 2018, and every 10 years thereafter. 40 C.F.R. § 51.308(f).
EPA proposes an extension of the 2018 submittal deadline to July 31, 2021. 81 Fed. Reg. at

26944, 26965.

> Because of the close relationship between the Draft Guidance and the Proposed Rule, UARG is
submitting the present comments to the EPA docket for the Draft Guidance, Docket No. EPA-
HQ-OAR-2016-0289, as well as to the EPA docket for the Proposed Rule, Docket No. EPA-HQ-
OAR-2015-0531. UARG’s principal comments on the Draft Guidance will be submitted to EPA
by the deadline for comments on that document.

7
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As an initial matter, UARG notes that there is no legal impediment to EPA’s proposed
action. Nothing in section 169A or section 169B of the CAA establishes any specific SIP
submittal deadlines for the second planning period or limits EPA’s ability to extend such
deadlines by rulemaking.

The explanation EPA articulates in the Proposed Rule for this change, moreover,
provides a strong and well-reasoned basis for the proposed extension. First, EPA explains that
the extension will allow states “to obtain and take into account information on the effects of a
number of other regulatory programs that will be affecting sources over the next several years”
and that, as a result, states will be able to integrate or coordinate their regional haze SIP revisions
with state planning for these other programs. /d. at 26944. Thus, the extension “is anticipated to
result in greater environmental progress than if planning for these multiple programs were not as
well integrated.” /d. Further, EPA notes that the end date for the second planning period will
remain 2028 and that “any control measure included in a SIP submitted by the proposed July 31,
2021, submission deadline will be feasible to implement by 2028.” /d. at 26944-45 & n.3.

The contents, scope, and voluminous nature of the Draft Guidance provide further
compelling support for this extension. As UARG will explain in its upcoming comments on the
Draft Guidance, that document contemplates an extremely complex and time-consuming set of
actions that states might take in developing SIPs for the second planning period. The Draft
Guidance says that it is nonbinding and does not require states to undertake the specific tasks or
analyses it describes, although states may choose to do so. On the other hand, some of the
actions and analyses recommended by or otherwise described in the Draft Guidance are
presented in that document in terms that suggest EPA may later try to treat them as if they were

mandatory or at least as if the Draft Guidance creates strong presumptions that states would have
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an obligation to try to rebut if they do not want to follow them. For instance, the Draft Guidance
states or suggests in certain places that if states depart from EPA recommendations, they will
have to provide substantial documentation and analytical support for their choices. In this
respect, the Proposed Rule in combination with the Draft Guidance appears to go well beyond
what the CAA or the current regional haze rules call for with respect to BART SIPs or
reasonable progress requirements for the first planning period. Although UARG does not
believe EPA can lawfully establish such requirements or presumptions in a guidance document,
if states comply with the provisions of the Proposed Rule and follow the recommendations of the
Draft Guidance, they undoubtedly will need a very substantial period beyond 2018 to prepare
and submit their SIPs for the second planning period.

Because the proposed deadline extension is well supported, will result in more effective
environmental policy-making, will not result in any extension of the second planning period or
its 2028 milestone date (and therefore will not delay progress toward natural visibility
conditions), and in any event is essential in light of other aspects of the proposed rule revisions
as well as the Draft Guidance, EPA should promulgate this aspect of the Proposed Rule.

III. EPA’s Purported “Clarifications” Regarding the Relationships Among RPGs, the

LTS, and State Obligations Are Unfounded and Unreasonable and Are in Fact
Substantial Deviations from the Existing Regional Haze Rule.

EPA asserts that it is proposing “clarifications regarding the relationship between
reasonable progress goals, long-term strategies and the long-term strategy obligation of all
states.” Id. at 26944. EPA claims these purported clarifications reflect the understanding of “all
states” and EPA’s own purported “long-held interpretation.” /d. at 26948-49. One of EPA’s
purported clarifications is that a state’s LTS “is inextricably linked” to its RPGs because those
RPGs are, according to EPA, supposed to reflect all emission reduction measures contained in

the LTS. Id at26948. EPA asserts that

ED_001318B_00002694-00231



EPA-HQ-2017-10384

the four reasonable progress factors are considered by a state in
setting the reasonable progress goal by virtue of the state having
first considered them, and certain other factors listed in §
51.308(d)(3) of the Regional Haze Rule, when deciding what
controls are to be included in the long-term strategy. Then, the
numerical levels of the reasonable progress goals are the predicted
visibility outcome of implementing the long-term strategy in
addition to ongoing pollution control programs stemming from
other CAA requirements.
1d. at 26948. EPA proposes to codify this interpretation in 40 C.F.R. § 51.308(f)(1)-(3).

This asserted EPA position in fact is 7ot stated or reflected in the existing rules or in
EPA’s 2007 “Guidance for Setting Reasonable Progress Goals Under the Regional Haze
Program” (“2007 Guidance”) and appears to have been newly formulated and stated for the first
time in EPA’s January 5, 2016 regional haze rule for Texas and Oklahoma. EPA only proposed
that rule in December 2014 and published it as a final rule in January 2016, well after the states
had prepared and submitted their regional haze SIPs for the first planning period. 79 Fed. Reg.
74818 (Dec. 16, 2014); 81 Fed. Reg. 296 (Jan. 5, 2016). Given the inconsistency of the
purported EPA clarification in the Proposed Rule with the 2007 Guidance, and given the very
recent pedigree of EPA’s articulation of this position in its rule addressing requirements for
Texas and Oklahoma, EPA cannot credibly label this a “long-held interpretation.”

Likewise, EPA provides no basis for its assertion that “all states” understood EPA’s
newly minted position on the relationship between RPGs and the LTS. Most states, consistent
with the 2007 Guidance, relied on their BART determinations to satisfy all or the bulk of their
reasonable progress requirements, leaving little opportunity or reason for states to take any
particular position on how their RPGs relate to their LTSs.

It is telling that, despite asserting that “all states” understood EPA’s supposedly “long-

standing” interpretation, 81 Fed. Reg. at 26944, EPA in the preamble to the Proposed Rule fails
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to discuss or to cite even once the 2007 Guidance—EPA’s governing guidance document to the
states on this issue. In fact, EPA’s new position that states must develop RPGs affer they
identify emission controls to include in the LTS, and that they necessarily base the RPGs on the
projected effects of those controls, contradicts the 2007 Guidance and is inconsistent with the
extraordinarily broad scope of state discretion afforded by the CAA’s regional haze provisions.
The 2007 Guidance addresses the relationship of RPGs to the LTS, and it includes no
requirement that a state develop the LTS and determine its emission control measures first and
establish RPGs only subsequently based on the controls included in the LTS. In contrast to
EPA’s novel interpretation, the 2007 Guidance explains that the LTS “is the means through
which the State ensures that its RPG will be met.” 2007 Guidance at page 1-4; id. at page 1-2
(“The RHR [regional haze rule] also requires States to submit a long-term strategy that includes
such measures as are necessary to achieve the RPG for each Class I area.”) (citing 40 CFR. §
51.308(d)(3)) (emphasis added); see also id. at page 2-3 (“The next step in setting an RPG is to
identify and analyze the measures aimed at achieving the uniform rate of progress and fo
determine whether these measures are reasonable based on the statutory factors”) (emphasis
added). In fact, the section of the 2007 Guidance that addresses the process for developing RPGs
does not direct a state to develop an LTS before the state sets its RPGs and only thereafter base
its RPGs on the visibility improvements the LTS is projected to achieve. On the contrary, the
process for establishing RPGs that the 2007 Guidance describes does not even explicitly mention
the LTS and in fact describes alternative approaches to RPG development that a state may
choose, but is not required, to adopt. See id. at 2-1 to 2-4. For instance, a state could, consistent
with that guidance and the existing regional haze rule, develop an RPG and then evaluate and

decide upon appropriate LTS measures fo achieve the RPG.

11
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EPA’s new interpretation is also inconsistent with the text of the existing regional haze
rule, as interpreted by the D.C. Circuit. The rule itself provides that “[t]he long-term strategy
must include enforceable emissions limitations, compliance schedules, and other measures as
necessary to achieve the reasonable progress goals established by States having mandatory Class
I Federal areas.” 40 C.F.R. § 51.308(d)(3). The D.C. Circuit explained that EPA’s 1999
regional haze rule provides that “the determination of what specific control measures must be
implemented ‘can only be made by a State once it has conducted the necessary technical
analyses of emissions, air quality, and the other factors that go into determining reasonable
progress.”” Corn Growers, 291 F.3d at 4 (quoting 64 Fed. Reg. 35714, 35721 (July 1, 1999)).

In sum, the existing rule does not support EPA’s purported clarification in the Proposed
Rule. EPA should not mask a significant legal and policy change by incorrectly asserting that it
is a long-held and universally understood and accepted interpretation.

In a related provision, EPA proposes new rules to govern the role of interstate
consultation in the LTS development process. See 81 Fed. Reg. at 26952. The existing regional
haze rule requires a state that has emissions that are reasonably anticipated to contribute to
visibility impairment in a Class I area in another state to consult with that other state to develop
coordinated emission management strategies and to provide that all measures necessary to obtain
its share of the emission reductions that are needed have been included in its regional haze SIP.
40 C.F.R. § 51.308(d)(3)(1)-(i1). The rule further requires states to document the technical basis
for their emission apportionment determinations and specifically allows states to satisfy this
requirement by relying on Regional Planning Organizations’ technical analyses. 1d. §

51.308(d)(3)(i11). Quite properly, these existing provisions reflect states” broad discretion and
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provide a clear and appropriate safe harbor with respect to states’ obligation to document the
bases for their determinations.

EPA proposes a new provision, 40 C.F.R. § 51.308(f)(2)(ii1), to govern interstate
consultation in development of each state’s LTS. It is unclear the extent to which EPA believes
this proposed revision would effect substantive changes to the way in which interstate
consultation is to be conducted. If, however, EPA intends these revisions to codify the position
the Agency staked out on interstate consultation in its 2014-2016 regional haze rulemaking for
Texas and Oklahoma—which is being challenged in pending litigation in part because of this
very issue—then this aspect of the Proposed Rule is unlawful and inconsistent with the CAA’s
broad delegation of authority to the states.

IV.  Some of EPA’s Proposed Clarifications Regarding Calculation of the URP Are

Appropriate, But the Proposed Additional Demonstration Requirements Are

Arbitrary and Not Properly Justified, and EPA Mischaracterizes a Key Element of
Its Existing Rules.

EPA proposes revisions to 40 C.F.R. § 51.308(d) to make clear that “in every
implementation period, the glidepath or URP line for each Class I area is drawn starting on
December 31, 2004, at the value of the 2000-2004 baseline visibility conditions for the 20
percent most impaired days, and ending at the value of natural visibility conditions on December
31,2064.” 81 Fed. Reg. at 26953. UARG believes this clarification is appropriate and helpful to
the states. Maintaining a consistent URP and not forcing states to recalculate the glidepath for
each implementation period will provide greater certainty to states and regulated sources. Doing
so will also, as EPA explains, make clear that “for a Class I area that has achieved more than the
URP in the first implementation period, the state can take that into account in its URP analysis

for the second implementation period.” /d. For similar reasons, UARG also supports EPA’s
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proposed clarification that “the baseline for determining whether there is deterioration on the 20
percent clearest days is the baseline period of 2000-2004.” Id.

EPA also proposes that states can properly choose to update the URP to reflect certain
changes, such as updates to IMPROVE data. /d. at 26953 & n.25. EPA also states that “the
value of the baseline visibility conditions must be recalculated to be consistent with the approach
used for the selection of the most impaired days in the SIP revision under preparation,” referring
to EPA’s proposal to minimize the impacts of naturally occurring and non-U.S., or
“international,” emissions, discussed below in Section V of these comments. /d. The Draft
Guidance, however, appears to reflect an assumption that such updates may be mandatory. See,
e.g., Draft Guidance at 42 n.49. UARG supports state discretion to make appropriate updates
affecting calculation of the URP where the state determines that updates are warranted, but
UARG urges EPA to make clear that states have discretion to decide whether, when, and how to
make such updates.

In other respects, EPA’s Proposed Rule, along with the Draft Guidance, creates the
potential for confusion with respect to the meaning of the URP analysis. The existing provisions
of the rule that have been in effect since 1999 reflect the policy that if a state sets an RPG for a
Class I area that meets or exceeds the URP (i.e., sets an RPG that reflects a rate of progress
toward natural conditions that is at least as expeditious as the URP), then neither that state nor
any other state need undertake any analysis of possible additional control measures for inclusion
in the LTS with respect to that Class I area. The preamble to the existing rule reflects and
describes this approach:

... [T]he State must identify the uniform rate of progress
over the 60 year period that would be needed to attain natural

background conditions by the year 2064. For the example case
..., where 18 deciviews is the amount for the 60-year period, this
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would result in a uniform rate of progress for each year of (18/60),
or 0.3 deciviews for a year.

... [Next,] the State must identify the amount of progress
that would result if th[e] uniform rate of progress were achieved
during the period of the first regional haze implementation plan.
For example, if the first implementation plan covers a 10-year
period, then for the above example, the State would identify a 3
deciview amount of progress over that time period.

... [Next,] the State must identify and analyze the
emissions measures that would be needed to achieve this amount
of progress during the period covered by the first long-term
strategy, and to determine whether those measures are reasonable
based on the statutory factors. These factors are the costs of
compliance with the measures, the time necessary for compliance
with the measures, the energy and nonair quality environmental
impacts of . . . compliance with the measures, and the remaining
useful life of any existing source subject to the measures.

If the State determines that the amount of progress
identified through the analysis is reasonable based upon the
statutory factors, the State should identify this amount of progress
as its reasonable progress goal for the first long-term strategy,
unless it determines that additional progress beyond this amount is
also reasonable. If the State determines that additional progress is
reasonable based on the statutory factors, the State should adopt
that amount of progress as its goal for the first long-term strategy.

64 Fed. Reg. at 35732 (emphases added). Thus, under the existing rule, if a state determines that

“the amount of progress” represented by the URP is “reasonable based upon the statutory

factors,” the state need do nothing further aside from “identify[ing] th[e] [URP] amount of

progress as its reasonable progress goal.” Id. Under these circumstances, the state’s LTS for the

Class I area in question would consist of whatever collection of existing or new measures the

state has determined is projected to meet the URP for that area. The state would have to consider

any additional measures for inclusion in the LTS only “[i]f” the state chose to make a

determination, based on the statutory factors, that additional, beyond-URP progress is “also
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reasonable” for that Class I area. /d. Accordingly, consistency with the URP creates a safe
harbor for a state’s RPG and associated LTS, such that the state may choose not to undertake any
analysis of control measures where its RPG for a given Class I area is at or below the URP. The
2007 Guidance also reflects this policy.

On its face, the Proposed Rule does not appear to explicitly alter the policy established by
the 1999 rules that meeting the URP is a safe harbor. The Proposed Rule would, however,
require that, where a state establishes an RPG that “provides for a slower rate of improvement”
than the URP, the state must demonstrate that “there are no additional emission reduction
measures for anthropogenic sources or groups of sources in the State that may reasonably be
anticipated to contribute to visibility impairment in the Class I area that would be reasonable to
include in the long-term strategy.” Proposed 40 C.F.R. § 51.308(f)(3)(i1)(A); see also proposed
40 C.F.R. § 51.308(f)(3)(11)(B). Because this proposed new requirement would impose
obligations on states beyond those involved in conducting a basic reasonable progress analysis, it
has no statutory basis and is unlawful.

Where this proposed new requirement applies to a state in which the Class I area is
located, EPA further proposes to require a “robust” demonstration by the state, based on
“document[ation].” 81 Fed. Reg. at 26954; proposed § 51.308(f)(3)(i1)(A). This vague
requirement cannot serve as a basis for undermining congressionally granted state discretion.

Although the meaning and intent of this proposed requirement for “a robust
demonstration” are not entirely clear, the proposed new provisions do at least appear to reflect
the facts that, in establishing an RPG, a state may properly select a rate of progress that is less
accelerated than the URP and that EPA may not second-guess or disapprove that state choice as

long as the state documents a basis for it. UARG is concerned, however, that with its robust-
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demonstration criterion, EPA seeks to design—and, later, to “interpret” and apply—a burden-of-
proof standard that a state must meet so that EPA may conclude that the state does nof meet it
and, on that basis, disapprove the state’s SIP and impose the Agency’s own conception of
reasonable progress, as EPA did, for example, in its January 5, 2016 rule for Texas and
Oklahoma. Whatever EPA may mean by a “robust” demonstration, EPA may not impose its
own policy choices as to what measures “would be reasonable to include in the long-term
strategy” and may not disapprove a state choice on purported grounds that the state
“demonstration” or documentation does not satisfy whatever EPA’s conception of “robustness”
or reasonableness happens to be, either in general or in a particular case. Because of these
problems, EPA should not finalize these proposed provisions. If the Agency nonetheless does
so, it must make clear in the final rule that the provisions, if promulgated, are to be construed in
light of fundamental principles of state primacy and discretion.

The Draft Guidance appears to go further than the Proposed Rule, stating that consistency
with the URP does not provide a safe harbor. Draft Guidance at 18. Although the language used
in the Draft Guidance is somewhat imprecise, EPA may be arguing there that the existing rule
does not allow a state to rest its RPG determination on (1) a conclusion that the URP is
reasonable for a given Class I area and (ii) a decision not to consider emission controls for
potential inclusion in the LTS beyond the measures that are projected to meet (or exceed) the
RPG for that area. For the reasons discussed above, such a view cannot be reconciled with

EPA’s language in the 1999 final rule preamble and should not be adopted.
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V. EPA’s Proposal To Revise the Way in Which Days Are Selected for Evaluation of
Progress Toward Natural Visibility Conditions Must Properly Account for
Emissions that Cannot Be Controlled by U.S. Anthropogenic Sources, Including All
Naturally Occurring Emissions from U.S. Sources and All Non-U.S. Emissions.

As the Proposed Rule explains, natural events, such as wildfire or dust events, have
overwhelmed visibility improvements from reduced emissions from man-made sources in a
number of Class I areas. /d. at 26946. In some cases, the effects of natural events may
completely dominate, and the effects of anthropogenic emissions may be insignificant or even
virtually nonexistent in the first place. For that reason, EPA proposes rule revisions with the
intent to exclude visibility impairment attributable to non-anthropogenic sources from
consideration in the CAA’s visibility program, proposing changes that would allow states to
select “the 20 percent most impaired days based on anthropogenic impairment, rather than based
on the highest deciview values due to all sources affecting visibility.” /d. at 26955. UARG
generally supports EPA’s proposal to allow each state to select this approach as an option. The
methodology EPA recommends that states use is addressed in the Draft Guidance. UARG’s
comments on the Draft Guidance will address this issue further. However, the text of the
Proposed Rule does not limit states to the methodology EPA describes in the Draft Guidance.
States should remain free to develop and use other approaches for identifying and excluding non-
anthropogenic visibility impairment from consideration in the regional haze program. UARG
also believes that a given state should not be required to make the same choice between EPA’s
proposed new approach and the traditional approach (or some other alternative approach) for all
regional haze planning periods, but instead should be allowed to make a fresh judgment and
choice on this matter for each planning period.

UARG also strongly supports EPA’s reaffirmation of the principle that states need not

“compensate for haze impacts from anthropogenic international emissions by adopting more
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stringent emission controls on their own sources.”* Id. at 26956. This statement reflects EPA’s
policy as articulated in the preamble to the 1999 rules. See 64 Fed. Reg. at 35736. EPA
proposes to allow states to remove such emissions from natural visibility conditions and, thereby,
to adjust the calculation of the URP, but the Agency also proposes, as an alternative, to allow
states to remove the influence of international emissions from baseline conditions, current
conditions, and RPGs. 81 Fed. Reg. at 26956 & n.29. Under the Act and the existing rules,
states have—and they must continue to have under any revised rules—full discretion to choose
the methodology they conclude is most appropriate for their conditions. Under all
circumstances, states should be able to remove the influence of international emissions from their
RPGs and from consideration of the 20 percent most impaired days and the 20 percent least
impaired (or “clearest”) days in addition to their calculation of the URP.

EPA proposes to condition removal of such emissions on the Administrator’s approval of
the adequacy of a state demonstration as to the impact of such emissions, specifically stating that
“Iw]e believe that this adjustment should be permitted only if the Administrator determines the
international impacts from anthropogenic sources outside the United States were estimated using
scientifically valid data and methods.” /d. at 26956. EPA also says it is “not convinced that
such impacts can be estimated with sufficient accuracy at this time, in part due to great
uncertainty about past, present and future emissions from sources in most other countries.” /d.

It is troubling that, while EPA properly reiterates that it has never intended states to make
up for the effects of international emissions, it offers the states no clear, specific pathway for

ensuring that they do not end up doing so. Regardless of whether and to what extent EPA is able

* UARG understands EPA’s references to “international” emissions to encompass emissions
from any source that is located outside the boundaries of the United States.
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to develop specific guidance on this issue on which states may rely,” EPA should recognize that
states have broad leeway to develop and make use of their own tools to achieve the purpose of
the CAA’s regional haze provisions in requiring states to address visibility impacts only of those
emissions they can control and in ensuring that they do not have to offset or compensate for
impairment attributable to non-U.S. emissions.

UARG supports EPA’s proposal to allow states to disregard emissions associated with
wildland prescribed fires in evaluating an RPG’s consistency with the URP. See id. at 26958.
EPA’s proposal, however, requires clarification. For instance, with respect to consideration of
control measures for prescribed fires, EPA states:

If prescribed fires in a state contribute meaningfully to impairment

at a Class I area, the state is required to consider basic smoke

management practices for prescribed fires in the development of its

long-term strategy, regardless of whether or not those practices are

currently being implemented, required by state law or mandated by

an EPA-approved SIP. The state would be required to consider

only smoke management programs as currently exist within the

state. We believe that the state should in this situation give new

consideration to the effectiveness of its smoke management

programs in protecting air quality while also allowing appropriate

prescribed fire for ecosystem health and to reduce the risk of

catastrophic wildfires. The state could also consider the

implementation of a new smoke management program.
1d. (footnote omitted). This statement could give rise to confusion because it may appear to be
internally inconsistent and because it is unclear precisely what categories of smoke management

practices EPA intends to require states to consider. UARG urges EPA to clarify its intent on this

point. Further, UARG supports allowing states to adjust RPGs and visibility-condition

> States obviously are not in a position to develop any relevant emission inventory information
with respect to non-U.S. emissions that EPA may believe are needed. That is EPA’s job. See,
e.g., 64 Fed. Reg. at 35736 (assuring states that “EPA will work with the governments of Canada
and Mexico”); 40 C.F.R. § 51.308(h)(3) (“Where the State determines that the implementation
plan is or may be inadequate to ensure reasonable progress due to emissions from sources in
another country, the State shall provide notification, along with available information, to the
Administrator.”)

20

ED_001318B_00002694-00242



EPA-HQ-2017-10384

calculations to reflect the impact of all prescribed fires. See id. at 26959 & nn.37, 38. The
Proposed Rule does not provide a valid basis for distinguishing between wildland prescribed fire
and other types of prescribed fire, including prescribed fire on commercial and private lands.
Indeed, the same land and resource management considerations EPA describes with respect to
wildland management apply with equal force to other categories of lands.

VI.  EPA Properly Proposes To Conclude that Revisions to the BART Rules Are Not

Necessary, but EPA Cannot Limit States’ Discretion Regarding Whether or Not To
“Re-Assess” BART Sources for Possible Reasonable Progress Controls.

The Proposed Rule states that a particular focus of the first implementation period for the
regional haze program was the BART requirement for certain categories of sources that were in
existence on August 7, 1977, but were not in operation before August 7, 1962. Id. at 26947. The
CAA makes clear, as EPA has said many times, that BART is a one-time determination that is
not to be revisited in subsequent implementation periods. EPA reiterates that point in the
Proposed Rule. /d. For that reason, EPA properly concludes that no revisions to the BART
provisions of the regional haze rule are necessary. UARG agrees with this conclusion.

Nevertheless, EPA states that

BART-eligible sources may need to be re-assessed for additional

controls in future implementation periods under the CAA’s

reasonable progress provisions. Specifically, we anticipate that

BART-eligible sources that installed minor controls (or no controls

at all) will need to be reassessed. States should treat BART-

eligible sources the same as other reasonable progress sources

going forward.
1d. UARG agrees that a state may choose to reassess for reasonable progress purposes one or
more BART-eligible sources that were not required to install controls (or that installed what EPA
calls “minor” controls). /d. However, EPA does not have authority to dictate to states as to

whether any given source, or any category of sources, “need[s] to be reassessed” for reasonable

progress purposes. /d. That is a matter within each state’s discretion. Equally important, the
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Act’s reasonable progress provisions do not require states to undertake source-by-source

evaluations for reasonable progress purposes, and any final revisions to the rules should reflect

that basic principle.

VII. EPA Should Terminate the RAVI Program, but If It Does Not Do So, It Must in
Any Event Ensure that Any Revisions to the RAVI Rules Effectuate Coordination
with Regional Haze Planning Efforts and Streamline Implementation of RAVI

Requirements Without Unnecessarily or Unlawfully Expanding the RAVI
Program’s Scope or Diminishing the Role of States in Preference to the FLMs.

EPA says it proposes “extensive changes” to the RAVI regulatory program with the
asserted goals of improving coordination with the regional haze program and enhancing
environmental protection. /d. at 26945-46, 26961-64. Some of EPA’s proposed changes may
indeed allow for improved coordination of RAVI and regional haze planning and may reflect a
recognition of the need for EPA to conform its rules to the CAA principle of state discretion and
flexibility. Other proposed changes, however, are ambiguous and could be interpreted—and, in
fact, might be intended by EPA—to unnecessarily and unlawfully expand the scope of the RAVI
program or to diminish the role of states in preference to that of the FLMs.

At the outset, UARG emphasizes that the RAVI program—which has very rarely resulted
in imposition of any additional emission controls—has outlived whatever usefulness it arguably
may have had at one time. In sharp contrast to 1980, when EPA promulgated rules establishing
the RAVI program—with regional haze regulations still nearly two decades in the future—today
the regional haze program is well-established and, along with CAA permitting programs,
addresses visibility impairment at protected Class I areas comprehensively. UARG is not aware
of any reason (and EPA gives none) for continuing the RAVI program and notes that states, in
comments in this rulemaking, question the need for any RAVI program. See, e.g., Comments of
the Air Pollution Control Division of the Colorado Department of Public Health & Environment,

Docket ID No. EPA-HQ-OAR-2015-0531-0338, at 2 (Aug. 1, 2016) (“Colorado Comments”)
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(“Considering the visibility protections afforded through the implementation of Regional Haze
and Prevention of Significant Deterioration programs, along with the infrequent application of
RAVI, where only five Federal Land Manager RAVI certifications have occurred over the past
36 years, it may make sense to consider whether RAVI is still a necessary requirement.”)
(footnote, listing the five RAVI certifications, omitted); Comments of the Virginia Department
of Environmental Quality, Docket ID No. EPA-HQ-OAR-2015-0531-0216, at 4 (June 30, 2016)
(“The need for the expansion of the RAVI program is unclear as the Regional Haze program has
improved visibility in most Class I areas significantly. Individual facilities and sources identified
under RAVI would be included in reasonable progress analyses in this next round of Regional
Haze planning so that the existence of both programs addressing visibility impairment in Class I
areas appears to be duplicative. Rather than expanding the RAVI program, [Virginia] requests
that EPA examine the need for a RAVI program and whether such a program can be streamlined
out of SIPs for most, if not all, states.”) In short, EPA should amend its rules to end the RAVI
program.

If, however, EPA retains the RAVI program in some form, UARG supports several
clarifications and changes included in the Proposed Rule. The proposed change to make RAVI
requirement reviews unnecessary unless a certification of visibility impairment has been made is
reasonable. UARG also agrees that an FLM certification “would not create a definite state
obligation to adopt a new control requirement” but—at most—would create an obligation “only
to submit a SIP revision that provides for any controls necessary for reasonable progress.” /d. at
26962. UARG emphasizes that the decision as to whether any controls—and, if so, which kinds
of controls—are “necessary for reasonable progress” is a question for each state to determine in

its discretion and is not open for second-guessing by EPA. The Proposed Rule also states that
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“[1]t would be the EPA, not the certifying FLM, that would determine whether the responding
SIP is adequate and the response reasonable.” Id. Although UARG agrees that the FLM cannot
determine whether a “responding SIP” is or is not adequate and reasonable, UARG does not
agree that EPA constitutes a “roving commission,” Michigan v. EPA, 268 F.3d 1075, 1084 (D.C.
Cir. 2001), to decide, based on the Agency’s own views and policy preferences, what state
responses are “reasonable.” The responsibility to make that determination is one entrusted to the
state and one that EPA cannot validly second-guess.

Indeed, UARG believes that any certification of RAVI should have the effect only of
providing a recommendation to the state that the state may consider in determining whether and
in what respect a revision to the SIP may be appropriate. See, e.g., Comments of the State of
Michigan Department of Environmental Quality, Docket ID No. EPA-HQ-OAR-2015-0531-
0339, at 1 (Aug. 4, 2016); see also, e.g., Colorado Comments at 2, 3. A RAVI certification
should not impose any binding obligation on a state (or on EPA). At a minimum, EPA should
revise the proposed text of 40 C.F.R. § 51.302(b), see 81 Fed. Reg. at 26969-70, by: (i) changing
the phrase “shall revise its regional haze implementation plan” to “shall consider revising its
regional haze implementation plan”; and (i1) revising proposed paragraph (b)(1) to read:

A determination, based on the state’s consideration of the factors
set forth in § 51.308(d)(1)(1)(A) (and, at the state’s election, the
degree of improvement in visibility which may reasonably be
anticipated to result from the use of any control measure or
measures), as to whether any control measure or measures are
necessary and appropriate with respect to the source or sources in
order for the plan to make reasonable progress toward natural
visibility conditions in the affected Class I Federal area;
In addition, it is important for EPA to revise the proposed text of 40 C.F.R. § 51.302(b)(2) and

(b)(3) to clarify and reinforce EPA’s point that the state has no obligation to revise its SIP to

adopt any control measures. This could be done, for example, by inserting the phrase “if any”
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after “control measures” and “schedules for compliance” in paragraph (b)(2) and after “emission
limitations” in paragraph (b)(3).

Further, the text of proposed 40 C.F.R. § 51.302(c) might be subject to being
misconstrued as suggesting that if an FLM RAVI certification identifies “a BART-eligible
source,” then the state must revise its SIP to include BART or BART-alternative emission limits
or other measures for that source if there is no EPA-approved BART SIP that is “in effect as of
the date of the certification . . . [and that] address[es] the BART requirement for that source.” /d.
at 26970. EPA should revise the proposed rule text to make clear that there is no obligation to
include BART or BART-alternative emission limits or other measures for such a BART-eligible
source if the state has determined (either before or after the date of the RAVI certification) that
that source is not subject to BART because it does not “emit[] any air pollutant which may
reasonably be anticipated to cause or contribute to any impairment of visibility in any mandatory
Class I Federal area.” 40 C.F.R. § 51.308(e)(1)(i1). The determination of whether or not a
BART-eligible source is subject to BART is reserved to the state, Corn Growers, 291 F.3d at 8,
and thus may not under any circumstances be pretermitted by an FLM certification; the
clarifying rule-text revision recommended here is appropriate to reinforce and reconfirm that
fundamental principle and to avoid any confusion about whether the regulation conforms to the
Act and congressional intent. In addition, EPA should make clear in this provision that under
section 51.302(c¢), the state would not have any obligation to address BART for a given source if
BART for that source were already addressed in a FIP, a scenario that the proposed regulatory
text of this provision does not appear to expressly address.

UARG supports (although with the caveat that the proposed rule text revisions discussed

above in relation to BART are needed) EPA’s proposed determination that “a reasonably
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attributable visibility impairment certification for a BART-eligible source prior to the EPA’s
approval of a state’s BART SIP for that source does not impose any substantive obligation on a
state that is over and above the BART obligation imposed by § 51.308.” 81 Fed. Reg. at 26962.
UARG also supports EPA’s determination that “a reasonably attributable visibility impairment
certification of a BART-eligible source after the state’s BART SIP for that source has been
approved by the EPA does not trigger a requirement for a new BART determination based on the
five statutory factors for BART.” Id.

Other proposed changes are objectionable or problematic. As discussed further below,
EPA proposes revisions that would appear to have the effect of expanding (or at least that could
create the possibility that they could be exploited to expand) the scope of the RAVI program
beyond—perhaps far beyond—the issue of plume blight for which the program was intended.
EPA also proposes to apply the RAVI program to all states, instead of only states that have Class
I areas. Further, the proposed revisions could be interpreted to improperly limit state authority,
expand the role of the FLMs without authority, and impose problematic deadlines for state
action. Each of these issues 1s discussed below.

As EPA notes, the RAVI program was designed when technology did not allow for
comprehensive evaluation of regional haze and when “visual observation of ‘plume blight’ was
the main method of determining whether a source was affecting a mandatory Class I area.” /d. at
26961. It is not clear, however, that in these proposed revisions EPA intends to keep the focus of
the RAVI program on plume blight. Indeed, some of the proposed changes suggest that EPA
may be trying to expand the program’s scope. EPA states, for instance that

advances in ambient monitoring, emissions quantification,

emission control technology and meteorological and air quality
modeling that have occurred in the decades since 1980 make clear
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that modeling is one possible technique for determining that
reasonably attributable visibility impairment is occurring.

Id. at 29692. But expanding the RAVI program in a way that would allow FLMs (or EPA) to
rely on modeled visibility impacts would likely blur the distinction between the RAVI and
regional haze programs, a development that would, if anything, provide additional support to
terminating the RAVI program, as discussed above. If EPA does retain the RAVI program but
allows modeling as a technique for identifying RAVI, the Agency would need to explain what
purpose is served by maintaining a RAVI program as a distinct program from the regional haze
program.®

EPA also proposes to expand RAVI requirements to all states covered by the regional
haze program, id. at 26961, but does not provide a reasonable or persuasive basis for doing so.
EPA says it “believes these changes would strengthen the visibility program and are appropriate
m light of the evolved understanding that pollutants emitted from one or a small number of
sources can affect Class I areas many miles away.” /d. at 26961-62. Similarly, EPA proposes
new regulatory language to address hypothetical situations where RAVI sources may be located
in different states than the state in which the visibility impairment occurs. See id. at 26962.
Particularly in light of the fact that EPA points to no such actual situations, these proposed rule
changes suggest EPA may be seeking to alter the nature of the RAVI program in a way that gives
rise to further questions about the viability of or need for a separate RAVI program distinct from

the regional haze program.

® For instance, if an observable or measureable “event” can be shown to be predominantly caused
by a single source or a small, discrete group of sources, such a situation arguably could be
distinguishable from more generalized visibility impairment caused by a large number of
sources. As stated above, however, such occurrences are likely to be rare in light of the
existence and effects of other programs, including the reasonable progress program.
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EPA’s proposed revision to the definition of “reasonably attributable” also threatens to
expand improperly the scope of the RAVI program. EPA acknowledges that it is attempting to
limit state authority to determine which techniques form appropriate bases for a RAVI
certification. /d. at 26962 (“This change would remove the current implication that only a state
can determine what techniques are appropriate, even though the FLMs are charged with
certifying reasonably attributable visibility impairment.”). States, not EPA or the FLMs, should
make these decisions. This proposed revision could improperly cede significant control of this
program to FLM agencies, which are not authorized to exercise delegated powers on this issue
under sections 169A and 169B of the CAA. Far from expanding the FLMs’ role, EPA’s
regulations need to reflect that FLM authority under the visibility program is narrowly
circumscribed. Indeed, Congress specifically created limited, narrowly defined roles for FLMs
under the CAA, and EPA cannot alter Congress’s decision on that matter. Section 169A of the
CAA sets out purposely limited areas of authority for FLMs under the visibility program. For
example, that provision authorizes the Secretary of the Interior to identify and to revise, “[fJrom
time to time,” the list of mandatory Class I areas in which visibility is an important value. CAA
§ 169A(a)(2). Section 169A empowers FLMs to delay or nullify the effectiveness of a special
source exemption from BART requirements. /d. § 169A(c)(3). And section 169A requires a
state to consult with the appropriate FLMs before it holds a public hearing on a regional haze
SIP. Id. § 169A(d).

Where Congress has intended a broader role for the FLMs in implementing CAA
requirements, it has said so explicitly, including with respect to visibility protection. Section 165
of the Act, which addresses permitting of new sources that in some cases may have the potential

to affect visibility in Class I areas, gives FLMs clearly defined regulatory responsibilities that are
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not dissimilar from the ones EPA here proposes to add to the regional haze rule. Those
statutorily assigned responsibilities in section 165 include authority to determine that a proposed
major emitting facility “may cause or contribute to a change in the air quality” in a Class I area,
and to “identify[] the potential adverse impact of such change,” and thereby prevent issuance of a
permit under certain statutorily specified circumstances. /d. § 165(d)(2)(C)(1), (i1). Section 165
also gives FLMs authority to certify that no adverse impact on air quality-related values,
“mncluding visibility,” will occur, thereby authorizing issuance of a permit. /d. §
165(d)(2)(C)(iii).

“[W]here Congress includes particular language in one section of a statute but omits it in
another . . . , it is generally presumed that Congress acts intentionally and purposely in the
disparate inclusion or exclusion.” Keene Corp. v. United States, 508 U.S. 200, 208 (1993)
(quoting Russello v. United States, 464 U S. 16, 23 (1983)). Congress excluded the type of role
that EPA’s proposed rule revisions would hand to the FLMs in the context of the RAVI program,
and neither EPA nor any other regulatory agency may lawfully assign power to other agencies to
which Congress has not delegated authority. In fact, when EPA promulgated its 1980 rule
allowing FLMs to certify RAVI and requiring states to respond to FLM certifications in SIP
actions, EPA went to—indeed, beyond—the outer limits of its statutory authority insofar as it
purported to give FLMs authority in the section 169A visibility program that nowhere appears in
the text of section 169A itself.

By proposing to expand and significantly alter the nature of the FLM certification role,
the Proposed Rule reopens this important statutory and legal issue. Expanding that role even
further would be contrary to the statute. Thus, EPA should not adopt any rule revisions that

would expand further FLMs’ authority under the RAVI program and instead should adopt
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revisions to the rules that limit the role of the FLMs to the specific, narrow terms and
circumstances set out in the text of section 169A. Moreover, if EPA’s revised rules retain the
RAVI program and retain any role for FLMs in certifications of RAVI, EPA should recognize
that to the extent such a certification would trigger state obligations of any kind, the FLM would
have to undertake public notice-and-comment rulemaking on the proposed certification. Cf.
Thomas v. New York, 802 F .2d 1443, 1446-48 (D.C. Cir. 1986) (Scalia, J.).

In addition, EPA’s proposed revisions to the RAVI SIP submittal deadline provisions
pose several problems. EPA proposes three alternatives. According to EPA, each of these
proposed alternatives is intended to further the Agency’s goal of streamlining compliance with
RAVI and coordinating that program with state obligations under the visibility rules’ regional
haze provisions. 81 Fed. Reg. at 26945, 26951.

EPA’s proposed Option 1 “would retain the existing requirement for a state to respond to
a reasonably attributable visibility impairment certification with a SIP revision within 3 years
regardless of when the certification is made in the cycle of periodic comprehensive SIP
revisions.” Id. at 26963. This proposal would not appear to achieve either of EPA’s stated goals
in this area. Option 2 would coordinate a RAVI SIP submittal with either a comprehensive
regional haze SIP revision or a five-year progress report. /d. But, as described by EPA| this
option could provide a period as short as two years within which a state would have to develop,
complete, and submit a RAVI SIP. This is not an adequate period, as EPA appears to recognize.
It can be expected that states will need at least three years to complete the necessary analyses and
rulemaking actions. Option 3, as described in the Proposed Rule, is extremely complex but

would also provide, in some circumstances, two years, or perhaps even less, for state
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development of a RAVI SIP submittal. /d. Again, a minimum of three years is needed;
providing any less time than that would be unreasonable and arbitrary.

Finally, EPA proposes changes to related provisions of the visibility rules addressing
integral vistas. In addition to removing outdated language, which is one of EPA’s proposed
actions, the Agency requests comment on the possibility of removing all references to integral
vistas from the rules. /d. at 26964. Such action is appropriate. As EPA notes, the existence of
an integral vista imposes no clear substantive obligation on states. Moreover, only one integral
vista was ever designated. Accordingly, the integral vistas provisions are unnecessary and
outdated and should be rescinded.

VIII. EPA’s Proposed Consultation Requirements Would Unnecessarily Burden States.

EPA proposes to alter the language of the regional haze rules’ existing state-FLM
consultation requirement to ensure that FLM input “occur[s] sufficiently early in the state’s
planning process to meaningfully inform the state’s development of the long-term strategy.” /d.
at 26965. EPA proposes to modify the existing consultation requirement (i.e., the requirement
that consultation occur at least 60 days before a state’s public hearing on a SIP) to make it more
amorphous and, potentially, unnecessarily burdensome. Under the Proposed Rule, consultation
would have to “occur early enough to allow the state time for full consideration of FLM input,
but no fewer than 60 days prior to a public hearing or other public comment opportunity.” Id.
Further, EPA would establish a 120-day safe harbor that would be deemed “early enough.” 7d.

As to state-FLM consultation requirements, CAA § 169A simply provides that states are
to consult with FLMs at some time “[b]efore holding the public hearing on the proposed
revision” of a visibility SIP. CAA § 169A(d). The existing rules’ requirement to consult at least
60 days before a public hearing more than adequately satisfies this statutory requirement.

Indeed, EPA fails to offer for public review and comment any evidence or other support for any
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possible view that 60 days before a public hearing has proven insufficient. Thus, there is no
reason or basis for revising this provision.
IX. EPA Should Eliminate the Five-Year Progress Report Requirement, but If EPA

Retains That Requirement in Some Form, the Proposed Rule Revisions Should
Further Minimize Unnecessary Burdens on States.

EPA’s existing rules require each state to submit a progress report in the form of a SIP
revision every five years after the date of the state’s submittal of its comprehensive regional haze
SIP. 40 C.F.R. § 51.308(g). EPA proposes to change the deadlines for submittal of these reports
going forward “such that second and subsequent progress reports would be due by January 31,
2025, July 31, 2033, and every 10 years thereafter, placing one progress report mid-way between
the due dates for periodic comprehensive SIP revisions.” 81 Fed. Reg. at 26965. Although these
deadline revisions are sensible in the context of the existing rules, UARG believes that rather
than adopt half measures to mitigate unnecessary and counterproductive burdens on states’
administrative resources, EPA should eliminate altogether the state progress report requirement
in its rules.

Nothing in section 169A or section 169B of the Act requires interim progress reports, and
EPA does not identify any statutory basis for them. EPA also does not show that they have been
demonstrated to have significant utility. The requirement that states prepare and submit
substantive regional haze SIP revisions periodically for each ten-year implementation period is
adequate. A given state would of course be free to choose to prepare and submit to EPA (or
simply to make available to the public) an interim progress report, but no state should be
obligated to do so by EPA’s rules.

If EPA retains the progress report requirement at all, the proposed date changes are
appropriate in that they properly reflect the proposed revision to the submittal date for the

reasonable progress SIP for the second implementation period. EPA also proposes to eliminate
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the requirement that states submit five-year progress reports as SIP revisions. EPA’s purported
basis for this proposal is conservation of limited state resources. See id. at 26966. UARG
supports that goal and agrees that there is no reason progress reports must take the form of SIP
revisions; however, it is doubtful that this change on its own will appreciably reduce state
burdens. For instance, EPA proposes to retain requirements that states consult with FLMs in
advance on their progress reports and that states offer the public an opportunity to comment on
draft progress reports before states make them final. /d. at 26945. EPA states that these
requirements currently exist with respect to the five-year progress report and that EPA is not
changing them in substance. /d. No statutory basis exists, and EPA identifies none, for requiring
states to consult with FLMs with respect to reports that are not SIPs or SIP revisions. The net
result of the proposed revisions appears to be the retention of the most burdensome aspects of the
progress report requirement. UARG therefore encourages EPA to revise this aspect of its
proposal to provide significant, and needed, tangible relief to states—which will be subjected to
an extraordinary workload due to other aspects of the Proposed Rule—by eliminating the

progress report requirements entirely.
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COMMENTS OF THE UTILITY AIR REGULATORY GROUP ON EPA’S DRAFT
GUIDANCE ON THE DEVELOPMENT OF MODELED EMISSION RATES FOR
PRECURSORS (MERPs) AS A TIER 1 DEMONSTRATION TOOL FOR OZONE AND
PM, s UNDER THE PSD PERMITTING PROGRAM

On December 2, 2016, the United States Environmental Protection Agency (“EPA” or
“Agency”’) made available for public comment draft guidance detailing a recommended process
for permit applicants and permitting authorities to use in assessing the impact of a proposed
major new or modified source of emissions of precursors to ozone and/or fine particulate matter
(“PM15”) on levels of those pollutants in ambient air. EPA, “Guidance on the Development of
Modeled Emission Rates for Precursors (MERPs) as a Tier 1 Demonstration Tool for Ozone and
PM, 5 under the PSD Permitting Program,” EPA-454/R-16-006,
https://www3.epa.gov/ttn/scram/guidance/guide/EPA454 R 16 _006.pdf (“Draft Guidance™).
These are the comments of the Utility Air Regulatory Group (“UARG?”) on that Draft Guidance.’

UARG believes that MERPs are consistent with the new source permitting requirements
of the CAA,? and, if further developed as discussed below, will be useful in addressing
requirements for sources that emit precursors of ozone and PM, s in accordance with recently-
promulgated revisions to EPA’s Guideline on Air Quality Models (“Appendix W”).> To
improve the usefulness of MERPs for this purpose, however, these comments explain that EPA
must develop them further, as discussed below. Once they have been adequately developed,

UARG urges EPA to incorporate them as regulations, perhaps by referencing them as a

screening model in Appendix W.

"'UARG is an ad hoc, not-for-profit association of individual electric generating companies and national
trade associations. UARG’s purpose is to participate on behalf of its members collectively in EPA’s rulemakings
and other Clean Air Act (“CAA” or “Act”) proceedings that affect the interests of electric generators and in
litigation arising from those proceedings.

242 U.S.C. §§ 7401, et seq. Further citations to the Act in these comments will be given to the sections of
the Act itself.

? 82 Fed. Reg. 5182 (Jan. 17, 2017) (to be codified at 40 C.F.R. Pt. 51, App. W).
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L MERPS ARE AN IMPORTANT COMPONENT OF A FUNCTIONAL
PERMITTING PROGRAM FOR MAJOR NEW OR MODIFIED SOURCES
THAT EMIT PRECURSORS OF OZONE AND PM; s.

The Prevention of Significant Deterioration (“PSD”) program of the Act requires an
owner or operator to obtain a permit for a proposed major emitting facility (or a facility for
which a major modification is planned) in an area not designated nonattainment for a particular
pollutant.* In its application for such a permit, the owner or operator must demonstrate:

that emissions from construction or operation of such facility will
not cause, or contribute to air pollution in excess of any (A)
maximum allowable increase or maximum allowable concentration
for any pollutant in any area to which this part applies more than

one time per year, [or] (B) national ambient air quality standard in
any area air quality control region . . . .

Appendix W specifies the modeling techniques, including both air quality models and
screening approaches, that should be used for making these demonstrations. Until recently,
Appendix W said that if it was necessary to quantify the impact of a single source on levels of
ozone or PM; s in ambient air, as would be required for a PSD permit application, the most
suitable approach should be selected on a case-by-case basis.® Recent revisions to Appendix W,
however, adopt a new two-tiered approach to assessing the impact of single sources on either
ozone or PM3s. For both ozone and PM; 5, “existing technical information,” possibly paired
with supplemental analysis, may be adequate for a Tier 1 analysis, but, in the absence of such

information, a Tier 2 analysis using chemical transport modeling is now required.” Use of such a

Y CAA § 165@a)(1).

> CAA § 165(a)(3). EPA has promulgated National Ambient Air Quality Standards (“NAAQS”) for both
PM, s and ozone. 40 C.F.R. §§ 50.7,50.9,50.10, 50.13,50.15, 50.18. The Agency has also promulgated maximum
allowable increases, known as “increments,” for PM, s Id. §§ 51.166(c),52.21(¢c). No increments have been
adopted for ozone.

40 C.F.R.Pt. 51, App. W, §§ 5.2.1c., 5.2.2d (2016).

782 Fed. Reg. at 5213-14 (to be codified at 40 C.F.R. Pt. 51, App. W, §§ 5.3.2, 5.4.2).
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chemical transport model is complicated, time-consuming, and costly.® Although Congress did
not intend the PSD program to prevent economic growth and development,’ requiring chemical
transport modeling will delay, and may even dissuade companies from developing, new or
expanded facilities. Thus, to ensure that PSD permitting requirements do not unnecessarily
impede economic growth, it is vital that EPA identify tools that source owners and operators can
use for a Tier 1 analysis that satisfies the requirements of section 165(a)(3) of the Act in lieu of
l. 10

requiring use of a chemical transport model. MERPs are intended to be such a too

IL. MERPS ARE CONSISTENT WITH THE ACT.

Although some have questioned their legality,"" in UARG’s view MERPs are consistent
with the Act’s requirements for PSD permitting. For the reasons set forth below, UARG finds
that MERPs comport with congressional intent for the PSD program, as well as the Act’s text
and structure. UARG urges EPA to adopt a clear explanation of the legal basis for MERPs at the
time it finalizes its MERPs program.

In adding PSD permitting requirements to the Act in 1977, Congress sought “to protect
public health and welfare from any actual or potential adverse effect which [the Administrator]
... anticipate[s]” may occur and “to assure that any decision to permit increased air pollution in

any area [other than a nonattainment area] . . . is made only after careful evaluation of all the

® EPA has provided guidance to be followed for such modeling that illustrates its complexity. EPA,
Guidance on the Use of Models for Assessing the Impacts of Emissions from Single Sources on the Secondarily
Formed Pollutants: Ozone and PM; 5, EPA-454/R-16-005 (Dec. 2016), EPA-HQ-OAR-2015-0310-0172. This
guidance explains that among the complexities associated with use of chemical transport models are requirements
for use of a prognostic meteorological model, for a fine grid of receptors “in all directions surrounding a project
source to capture meteorological and chemical variability” at distances that may exceed 50 km, and for a model
performance evaluation. Id. at 13, 15, 18.

® The PSD program is intended “to insure that economic growth will occur in a manner consistent with the
preservation of existing clean air resources.” CAA § 160(3).

' According to EPA, “MERPs may provide a simple way to relate maximum downwind impacts with an
air quality concentration threshold that is used to determine if such an impact causes or contributes to a violation of
the appropriate NAAQS.” Draft Guidance at 20. EPA has specifically described MERPs “as a Tier 1 demonstration
tool for permit-related programs.” 82 Fed. Reg. at 5193.

! See Comments of Earthjustice, (Oct. 27, 2015), EPA-HQ-OAR-2015-0310-0115.
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consequences.”’> At the same time, however, Congress also made clear its intent that economic
development continue.” To avoid excessively hampering development, Congress limited the
prohibition on deterioration of air quality to “significant deterioration,” and only subjected
“major emitting facilities” to PSD permitting requirements.'* Further, Congress warned these
permitting requirements should not create unnecessary “bureaucratic delay.”"

Congress chose not to prescribe how an owner or operator would demonstrate that a
proposed source “will not cause, or contribute to” a NAAQS violation or increment exceedance.
In particular, Congress did not define either the phrase “cause, or contribute to,” or the terms
“cause” and “contribute” in the Act. Instead, Congress directed EPA to fill in the details,
instructing the Administrator to “promulgate regulations respecting the analysis required.” '
Consistent with this congressional direction, MERPs give meaning to the “cause, or contribute
to” language of the PSD permitting program in the specific context of sources whose emissions
include precursors to ozone and PM,s."”

MERPs are analogous to EPA’s Significant Emission Rates (“SERs”), a long-standing

regulatory approach that exempts sources with emissions less than a specified level from aspects

2 CAA §160(1),(5).

Y CAA §160(3).

" CAA § 165(a).

5S. Rep. No. 95-127, at 32 (1977), reprinted in 3 Comm. On Env’t & Pub. Works, A Legislative History
of the Clean Air Act Amendments of 1977, at 1371, 1406 (1979).

S CAA § 165(e)(3).

7 Even if Congress had not directly authorized EPA to delineate the required analysis, EPA would have
authority to interpret the undefined and ambiguous “cause, or contribute to” language. In particular, the term
“contribute to” has been found to be ambiguous in other aspects of the Act. See, e.g., Catawba Cty. v. EPA, 571
F.3d 20, 35 (D.C. Cir. 2009) (per curiam); Emvt I Def. Fund, Inc. v. EPA, 82 F.3d 451,459 (D.C. Cir. 1996) (per
curiam). EPA is entitled to implement its own interpretation of ambiguous “cause, or contribute to” phrase in
section 165(a)(3) of the Act. Util. Air Regulatory Grp. v. EPA, 134 S. Ct. 2427, 2439 (2014) (“[W]hen an agency-
administered statute is ambiguous with respect to what it prescribes, Congress has empowered the agency to resolve
the ambiguity.”). Furthermore, EPA’s interpretation of such ambiguous language need not be the only possible one,
as long as it is reasonable. Miss. Comm 'n on Envtl. Quality v. EPA, 790 F.3d 138, 151 (D.C. Cir. 2015) (per
curiam).
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of PSD permitting,'® EPA established SERs in 1980 as an exercise of its inherent authority to
specify de minimis exemptions from certain PSD requirements.” The United States Court of
Appeals for the District of Columbia Circuit has long recognized such a “permissible . . .
exercise of agency power, inherent in most statutory schemes, to overlook circumstances that in
context may fairly be considered de minimis,” particularly where “the literal terms of a statute
[would] mandate pointless expenditures of effort.”* SERs reflect EPA’s recognition that “there
1s no practical value in conducting an extensive PSD review” when a source’s emissions are
sufficiently low.*!

MERPs employ the same de minimis authority to exempt sources with emissions of
precursors of ozone and PM; 5 that are below specified levels from extensive, Tier 2 PSD
demonstrations. MERPs, like SERs, are a straightforward application of EPA’s de minimis
exemption authority. MERPs are specified such that facilities whose emissions fall below them
will not cause or contribute to a NAAQS or increment violation. They reflect recognition that
requiring time-consuming and costly chemical transport modeling to estimate the downwind
impacts for such a facility would require “pointless expenditures of effort.” MERPs represent a
reasonable solution to ensuring the preservation of clean air resources, while at the same time
streamlining the permitting process and reducing the needless administrative and financial

burden for those proposed facilities to demonstrate that they will not cause or contribute to a

violation of a NAAQS or PSD increment.

840 C.F.R. §§ 51.166(b)(23),52.21(b)(23).

' EPA, Requirements for Preparation, Adoption, and Submittal of Implementation Plans; Approval and
Promulgation of Implementation Plans, Final Rule, 45 Fed. Reg. 52676, 52705 (Aug. 7, 1980).

2 glabama Power Co. v. Costle, 636 F.2d 323, 360 (D.C. Cir. 1979).

*1 45 Fed. Reg. at 52705.
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III. EPA SHOULD CLARIFY ITS MERPS GUIDANCE TO ENHANCE ITS
USEFULNESS.

Although UARG supports MERPs as appropriate and legal tools for addressing PSD
permitting requirements for facilities that emit precursors to ambient ozone and PM, 5, UARG is
concerned that, in its present form, the Draft Guidance 1s less useful than it could and should be.
Specifically, UARG recommends that the Draft Guidance be revised to (1) clarify the
requirements for modeling to support development of MERPs, including further modeling by the
Agency to support MERPs; (2) clarify the process for using existing modeling to develop area-
specific MERPs; and (3) clarify the use of MERPs to address PM, s increments.

A. EPA Should Clarify and Simplify Requirements for Modeling to Support
Development of MERPs.

Although the Draft Guidance includes in Tables A-1 through A-3 the results of EPA’s
modeling of several hypothetical sources in three regions of the United States, it clearly
contemplates additional modeling by permit applicants or permitting authorities to develop
MERPs.* Tt provides little clarity concerning the modeling that would be required, however,
noting only that “[a] modeling protocol should be developed and shared with the EPA Regional
Office,” that such a protocol should provide for photochemical modeling, that there is no
minimum number of sources that should be modeled, and that current and post-construction
conditions should be represented.” If EPA actually expects others to conduct modeling for
development of MERPs, it should provide greater specificity concerning the content of the
modeling protocol. It should also specify the minimum requirements for MERPs development.

As drafted this guidance seems to reflect an EPA wish list.

22 Draft Guidance at 27, 42-74.
BId at27.
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Even if the Draft Guidance were to specify minimum modeling requirements for MERPs
development, however, use of a chemical transport model would be required. Because use of
such a model is time-consuming and burdensome, it is questionable whether anyone would
perform such modeling unless the permitting of a facility or group of facilities was under
consideration. Moreover, because development of a MERPs as a Tier 1 screening tool would
require modeling at least as complex as that required for a Tier 2 demonstration, it is unclear why
anyone would develop the Tier 1 tool rather than going straight to the Tier 2 demonstration.

UARG appreciates the modeling of single-source impacts on secondary pollutants
already performed by EPA and included in Tables A-1 through A-3 of the Draft Guidance.
Given the questions above about the likelihood of modeling by others to support development of
MERPs, UARG urges EPA to perform additional modeling to support development of MERPs.
Indeed, in the absence of such modeling by EPA, the first permit applicants will likely bear an
outsized cost for modeling and later applicants will reap the benefits. Continued modeling by
EPA would help to address this fundamental unfairness and would support the timely
development of MERPs as a useful tool.

B. EPA Should Clarify the Process for Using Existing Modeling To Develop
Area-specific MERPs.

Although the Draft Guidance indicates that “[p]re-existing modeling . . . that is deemed
sufficient may be adequate” for development of MERPs applicable to an area,** the steps for
developing the MERPs are not clear. How is the geographic area of interest to be defined?

What source sensitivity simulations are required? What models are to be used? How does this
modeling differ from the pre-existing modeling that can be relied upon or is this modeling for the

purpose of whether the pre-existing modeling is adequate? The examples that the Draft

.
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Guidance provides based on the modeling done by EPA are helpful, but inadequate to answer
these questions. Without such answers, neither a permit applicant nor a permitting agency can
feel confident that EPA will conclude that a Tier 1 demonstration based on particular MERPs is
adequate. To minimize the uncertainties highlighted by these questions, EPA should consider
specifying initial MERPs for areas with pre-existing modeling. At the same time, because
several conservative assumptions may underlie those MERPs, > a permit applicant or state
should be allowed to refine a MERP, as appropriate for a particular project, with adequate
technical justification,

C. EPA Should Clarify that MERPs Are Applicable to PSD Increments.

With regard to the relationship between MERPs and PSD increments, UARG understands
that it is EPA’s intent that MERPs may be used as a tool to demonstrate that a new or modified
source will not cause or contribute to a violation of cither a NAAQS or a PSD increment. This
understanding is based on EPA’s discussion of its intent to develop MERPs in its proposal of
revisions to Appendix W.® Yet the Draft Guidance only once explicitly refers to the use of
MERPs to demonstrate no violation of a PSD increment will occur.”” UARG urges EPA both to
clarify that MERPs are applicable to increments as well as to NAAQS and to conduct modeling

for such MERPs as well as for NAAQS.

2 MERPs derived from existing modeling may, for example by based on EPA’s unnecessarily stringent
Significant Impact Levels (“SILs”). See Hunton & Williams, LLP, Comments of the Utility Air Regulatory Group
on EPA’s Draft Guidance on Significant Impact Levels for Ozone and Fine Particles in the Prevention of
Deterioration Permitting Program (Sept. 30, 2016). Furthermore, these MERPs likely reference both worst-case
modeled impacts from prototypical sources and an assumption that those impacts coincide in time and place with the
existing ozone and PM, s concentrations that are closest to the NAAQS.

** EPA, Proposed Rule, Revision to the Guideline on Air Quality Models: Enhancements to the AERMOD
Dispersion Modeling System and Incorporation of Approaches To Address Ozone and Fine Particulate Matter, 80
Fed. Reg. 45340, 45348 (July 29, 2015) (“As part of the separate rulemaking, the EPA intends to demonstrate that a
source with precursor emissions (e.g., NOx and SO, for PM; 5) below the MERPs level will have ambient impacts
that will be less than the SIL and, thereby, provide a sufficient demonstration that the source will not cause or
contribute to a violation of the PM 2.5 NAAQS or PSD increments.” (emphasis added)).

" Draft Guidance, at 21 (“Consistent with EPA’s draft guidance containing these SIL values, to the extent a
permitting authority elects to use a SIL to quantify a level of impact that causes or contributes to a violation of the
NAAQS or PSD increment(s), such values will need to be identified and justified on a case-by-case basis.”).

8
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IV.  EPA SHOULD RECONSIDER PROMULGATING THE MERPS CONCEPT IN A
REGULATION.

UARG recommends that, after providing the further clarification concerning MERPs
discussed above, EPA reconsider its decision not to promulgate MERPs, as a concept, in
regulations.28 Appropriate MERPs regulations would increase the confidence of facility owners
and operators that they can rely on MERPs i support of their applications for PSD permits.
Furthermore, codifying the MERPs concept in regulations would enhance consistency in how
MERPs are used.” UARG notes that SERs, which, as discussed above, are analogous to
MERPs, are specified in the Agency’s PSD regulations. MERPs could be treated similarly.

As an alternative to codifying the MERPs concept in the PSD regulations, however, EPA
could consider revising Appendix W to specify the MERPs concept as screening models. Under
Appendix W, a screening model “provide[s] conservative modeled estimates of the air quality
impact of a specific source or source category based on simplified assumptions of the model

inputs (e.g., preset, worst-case meteorological conditions).”°

If a screening model suggests that
a source may cause or contribute to a NAAQS or PSD increment violation, Appendix W
continues, then a second tier of modeling should be done.’’

The MERPs concept thus fits Appendix W’s screening model description perfectly. The
formula to develop a MERPs value provides a conservative estimate, because its inputs include a
critical air quality threshold below which a permitting authority is confident that pollutant

emissions will not lead to a NAAQS or PSD increment violation—a conservative number itself.

The formula’s other inputs come from previous modeling data that reflects the maximum

*¥ See 82 Fed. Reg. at 5193.
** By codifying the concept as opposed to specific emission rates, EPA could allow for refinement of the
MERPs themselves for particular application and provide for the evolution of MERPS due to improved information
or changes in emissions or atmospheric conditions in an area.
z‘l’ 82 Fed. Reg. at 5206 (to be codified at 51 C.F.R. Pt. 51, App. W, § 2.2b).
.

9
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impacts based on a year of data collection, which accounts for worst-case meteorological data
occurring in that year. Based on these conservative inputs, the resulting MERPs values are
indeed conservative thresholds for screening out sources not requiring additional, more

1 32

sophisticated modeling for PSD permitting and qualifies as a screening mode

V. CONCLUSION

In short, MERPs, which are consistent with statutory PSD permitting requirements, are
vital elements of a permitting program for facilities that emit precursors of ozone and PMs.
Provisions concerning development and application of MERPs and the applicability of MERPs
to increments require clarification, however, if the MERPs program is to function appropriately.
Codification of MERPs either in EPA’s PSD regulations or as screening models in Appendix W

would provide additional clarity and consistency.

3% The MERPs concept also satisfies Appendix W’s criteria for use as a demonstrationtool. Such tools
“must be reflected in a codified regulation or have a well-documented technical basis and reasoning that is contained
or incorporated in the record of the regulatory decision in which it is applied.” 82 Fed. Reg. at 5207 (to be codified
at40 C.F.R. Pt. 51, App. W, § 2.2e). The Draft Guidance provides “a well-documented technical basis and
reasoning” for using the MERPs concept as a demonstration tool in the PSD permitting program. The use of
MERPs as a Tier | demonstration tool is therefore supported by existing regulations.

10
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COMMENTS OF THE UTILITY AIR REGULATORY GROUP ON EPA’S
DRAFT GUIDANCE ON SIGNIFICANT IMPACT LEVELS FOR OZO NE
AND FINE PARTICLES IN THE PREVENTION OF DETERIORATI ON
PERMITTING PROGRAM

As the Environmental Protection Agency (“EPA” or “Agency”) has explained, the
Agency has for many years relied on Significant Impact Levels (“SILs”) as an element of its
Prevention of Significant Deterioration (“PSD”) program to assess (1) the geographic extent for
any required modeling analysis; (2) whether a source needs to perform a cumulative analysis;
and (3) whether the results from the cumulative analysis indicate the source’s impact causes or
contributes to a violation of the NAAQS or PSD increments. EPA, Webinar Presentation on
Draft Guidance on Ozone and Fine Particle (PM; s) Significant Impact Levels (SILs) for the
Prevention of Significant Deterioration (PSD) Permitting Program 3 (Aug. 24, 2016),
https://www.epa.gov/sites/production/files/2016-08/documents/webinar-ozone-pm?25-sils-
guidance-20160824.pdf. On August 1, 2016, EPA made available for public comment a draft
memorandum specifying SILs for ozone and PM,s,' together with supporting legal and technical
analyses. EPA, “Significant Impact Levels for Ozone and Fine Particles in the Prevention of
Significant Deterioration Permitting Program,” https://www.epa.gov/nst/forms/significant-
impact-levels-ozone-and-fine-particles-prevention-significant-deterioration (last updated August

24,2016).

The recommended SILs for the NAAQS were as follows:
e For the 8-hour ozone NAAQS, a SIL of 1.0 ppb;

e For the 24-hour PM, s NAAQS, a SIL of 1.2 pg/mS; and

' EPA released a revised memorandum on August 18, 2016 that corrected some of the SILs. Draft
Memorandum from Stephen D. Page, Director, Office of Air Quality Planning and Standards, EPA, to
Regional Air Division Directors, 1-10 (Aug. 1, 2016, revised Aug. 18, 2016) (“Revised Memorandum”™),
https://www.epa.gov/sites/production/files/2016-
08/documents/pm2 5 sils _and ozone draft guidance.pdf.

1
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e For the annual PM, s NAAQS, a SIL 0of 0.2 p,lg/mS.2

EPA also recommended SILs for the PM; s increments, as follows:
e For the 24-hour PM, s PSD Increment —
o A SIL of 0.27 pg/m’ for Class I areas; and
o A SIL of 1.2 ug/m’ for Class IT and Class III areas;
e For the annual PM; 5 PSD Increment —
o A SIL of 0.05 pg/m” for Class I arcas; and
o A SIL of 0.2 ug/m’ for Class II and Class III areas.’

These are the comments of the Utility Air Regulatory Group (“UARG”) on the Revised
Memorandum and EPA’s materials supporting it.* UARG supports EPA’s use of SILs in the
PSD program because SILs are legally consistent with the Clean Air Act, 42 U.S.C. § 7401, et
seq. (“Act” or “CAA”), and they facilitate efficient permitting of new or modified sources that
do not threaten compliance with NAAQS or increments. UARG does, however, have concerns
about the specific SILs that EPA is recommending because of their exceedingly low levels.

I The SILs Program Is Consistent with the Act.

SILs are legally consistent with the text of the Clean Air Act, its structure and function,
and Congressional intent. Congress added Part C of Title I, “Prevention of Significant
Deterioration of Air Quality,” to the Act in 1977 in part “to protect public health and welfare
from any actual or potential adverse effect” the Administrator judges may occur even in an area

attaining all of the NAAQS and “to assure that any decision to permit increased air pollution in

? Revised Memorandum at 10, Table 1.

*Id. at 11, Table 2.

* UARG is an ad hoc, not-for-profit association of individual electric generating companies and national
trade associations. UARG’s purpose is to participate on behalf of its members collectively in EPA’s
rulemakings and other CAA proceedings that affect the interests of electric generators and in litigation
arising from those proceedings.
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any area [other than one designated nonattainment] is made only after careful evaluation of all
the consequences of such a decision.” 42 U.S.C. §7470(1), (5), CAA § 160(1), (5). Atthe same
time, however, Congress wanted “to insure that economic growth will occur in a manner
consistent with the preservation of existing clean air resources.” Id. §7470(3), CAA § 160(3).
Congress recognized the necessity that development continue to occur.”’ It therefore did not
prohibit all deterioration in air quality, only deterioration that was “significant.” It did not
subject all new sources to Part C’s permitting requirements, only “major emitting facilities.”®

For “major emitting facilities,” Congress required the owner or operator to obtain a
permit. It further required the owner or operator of the facility to demonstrate as a condition of
that permit that emissions from the source would “not cause, or contribute to” a violation of a
NAAQS or of an increment that was established by Congress or EPA to protect air quality. CAA
§ 165(a)(3). While imposing these permitting requirements, Congress cautioned against letting
them create unnecessary “bureaucratic delay.”’

Congress did not specify how an owner or operator was to demonstrate that its facility
would not cause or contribute to a NAAQS or increment violation, only that such a
demonstration was required. Sierra Club v. EPA, 705 F.3d 458, 465 (D.C. Cir. 2013). SILs
provide a method by which an owner or operator can make the required demonstration for an
appropriate source while minimizing unnecessary bureaucratic delay.

In guidance establishing an interim SIL for the 1-hour NAAQS for sulfur dioxide

(“SO,”), EPA explained:

> See, e.g., S. Rep. No. 95-127, at 29, reprinted in 3 Envt’l Policy Div., Cong. Res. Serv., A Legislative
History of the Clean Air Act Amendments of 1977, at 1403 (1979) (“Legis. Hist.”).

42 U.S.C. §7475 (a), CAA § 165(a). The Act includes a lengthy definition of “major emitting facility.”
Id. § 7479(1), CAA § 169(1).

7S. Rep. No. 95-127, at 32, Legis. Hist. at 1406.
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This interim SIL is a useful screening tool that ca n be used to determine
whether or not the predicted ambient impacts caused by a proposed source's
emissions increase will be significant and, if so w hether the source's emissions
should be considered to “cause or contribute to” mo deled violations of the new
1-hour SO, NAAQS®

As this quote makes clear — and as is further elaborated in the Legal Support
Memorandum that accompanies the Revised Memorandum® — SILs are a manifestation of
“EPA’s historic interpretation of the phrase ‘cause, or contribute to,” as specifically used in the
context of section 165(a)(3) of the CAA . ...” Legal Memorandum at 1. As EPA has noted,
“[TThe phrase ‘cause, or contribute to” and the included terms ‘cause’ and ‘contribute’ are not
defined in . . . the CAA.” Id. at 2. Because the Act is ambiguous about the meaning of the
phrase,'"” EPA is authorized to interpret it. Utility Air Regulatory Grp. v. EPA, 134 S. Ct. 2427,
2439 (2014) (“[W]hen an agency-administered statute is ambiguous with respect to what it
prescribes, Congress has empowered the agency to resolve the ambiguity.”).

Of course, EPA’s interpretation of the ambiguous language must be reasonable.
Mississippi Comm’n on Envt’l. Quality v. EPA, 790 F.3d 138, 151 (D.C. Cir. 2015). Here, the
Agency’s interpretation is, indeed, reasonable and ensures violations of the NAAQS and

increments will not occur. First, the PM; s and ozone SILs “represent a level of impact on

® Memorandum from Stephen D. Page, Director, Office of Air Quality Planning and Standards, EPA, to
Regional Air Division Directors 2 (Aug. 23, 2010), https://www.epa.gov/sites/production/files/2015-
07/documents/appwso2.pdf.

° EPA, Legal Support Memorandum: Application of Significant Deterioration in the Air Quality
Demonstration for Prevention of Significant Deterioration Permitting under the Clean Air Act (Draft Aug.
1, 2016), https://www.epa.gov/sites/production/files/2016-08/documents/pm2_5 sils and ozone 2060-
za24 legal document.pdf (“Legal Memorandum”™).

' The United States Court of Appeals has found the terms “contribute to” ambiguous in other CAA
contexts. See, e.g., Catawba County v. EPA, 571 F.3d 20, 35 (D.C. Cir. 2009) (finding the phrase
“contributes to” ambiguous in the context of defining the boundaries of a nonattainment area); Envt’/
Defense Fund, Inc. v. EPA, 82 F.3d 451, 459 (D.C. Cir. 1996) (finding the phrase “contribute to”
ambiguous in the context of transportation conformiy plans under the Act).

4
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ambient air quality that is insignificant or not meaningful.” Revised Memorandum at 9."
Second, the permitting authority is required to consider on a case-by-case basis whether reliance
on a SIL is warranted. /d. at 1, 10. Finally, if in a specific case concern remains that despite “a
demonstration that a proposed source’s impact is below the relevant SIL value at all locations,” a
source may contribute to a violation, further information may be required. /d. at 12. These
provisions ensure that SILs will not be relied on to permit construction of a major emitting
facility that would cause or contribute to a violation.

1L EPA’s Approach to Establishing SILs for Ozone and PM, 5 Is Reasonable.

To support the SILs in the Revised Memorandum, EPA released a Technical Support
Document explaining its use of a new air quality variability at the design value to derive the
levels for the SILs.”” EPA developed this new approach to determine “if a ‘significant ambient
impact will occur’ from the emissions from a proposed new or modifying major source.” TSD at
38. Under EPA’s approach, air quality impacts below the designated SIL values have an
“insignificant impact” on the NAAQS or PSD increments, regardless of where they occur.

EPA’s approach uses the variability in monitoring data for PM; s and ozone to determine what

' Although EPA asserts that the SILs “need not be based on inherent agency authority to establish a de
minimis exception to section 165(a)(3) of the Act” Legal Memorandum at 9, the Agency could have cited
such authority as the basis for its SILs (and, as discussed in Part III below, should have cited such
authority to justify SILs more consistent with its long-standing approach to setting SILs). Agencies
generally have “inherent” power to provide exemptions from an act’s requirements when to apply the
literal terms of the statute would “mandate pointless expenditures of effort.” Alabama Power Co. v.
Costle, 636 F.2d 323, 360 (D.C. Cir. 1979). Furthermore, while the D.C. Circuit vacated EPA’s
Significant Monitoring Concentrations for PM, 5 because it found EPA lacked de minimis authority for
them, Sierra Club v. EPA, id. at 469, the court declined to find that the Agencyalso lacked authority for
SILs. Id. at 464. As a general matter, Congress did not intend the PSD provisions to be exceptionally
rigid. Rather, they “contain|] a great deal of flexibility.” Conference Report and Debates, Legis. Hist. at
367 (Statement of Sen. Stafford). SILs effectuate the flexibility specified by Congress for the PSD
program.

"2 EPA, Technical Basis for the EPA’s Development of Significant Impact Thresholds for PM2.5and
Ozone (July 2016), https://www.epa.gov/sites/production/files/2016-
08/documents/pm2 5 sils_and ozone technical basis document.pdf (“Technical Basis Document” or
“TSD”).
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level of an air quality impact would constitute a “statistically insignificant deviation from the
inherent variability in air quality.” TSD at 7. This approach identifies SILs that would be
consistent, statistically speaking, with ambient levels that could have resulted from variation in
air quality even without emissions from a new or modified source. As such, air quality impacts
at or below these SIL values are actually not impacts at all, let alone significant ones. Those
impacts simply cannot be deemed a cause of, or contribution to, a violation of a NAAQS or
imcrement. Accordingly, EPA’s approach provides one reasonable analytical pathway for permit
applicants to demonstrate compliance with section 165(a)(3) of the Act.

Under EPA’s approach, the chosen SILs represent changes in ambient air quality that are
statistically indistinguishable from air quality values that would occur without any additional
pollution. As such, these SIL values represent air quality impacts that are not statistically
different from the pre-construction ambient levels. As EPA explained in the Technical Basis
Document:

This approach for quantifying an “insignificant” air quality impact is

fundamentally based on the idea that an anthropogenic perturbation of air quality

that is within a specified range may be considered indistinguishable from the

inherent variability in the measured atmospheric concentrations and is, from a

statistical standpoint, insignificant at the given confidence level.
TSD at 7.

In other words, changes in air quality below the SILs cannot be distinguished from no
change at all, and certainly cannot be viewed as significant changes. Emissions that have an
impact on ambient air quality below the SILs have impacts on air quality that are

indistinguishable from the effect of existing variability. Thus, emissions that change ambient air

quality below the SILs cannot be said to be causing or contributing to anything, let alone a
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NAAQS or increment violation. This approach is consistent with CAA § 165(a)(3) and a
reasonable methodology for permitting authorities to use in their PSD programs.
III. EPA’s Present Approach To Setting SILs, Though Reasonable, Is Unnecessarily

Conservative and Should Be Replaced by SILs Established Following the Agency’s
Long-standing Approach.

As discussed above, EPA’s approach is one reasonable way to define “cause, or
contribute to,” for PSD permitting purposes. It is, however, a very conservative approach to
identifying a threshold screening value for determining whether a potential impact on air quality
is sufficiently significant that additional analysis is necessary.” Under EPA’s approach, SILs are
ambient air quality changes that are statistically indistinguishable from inherent variability (or
essentially no effect at all). A major source meeting the SILs EPA has proposed will not cause
any statistically detectable change to existing ambient air quality. Unfortunately, these SILs may
be too small to be of practical assistance in streamlining the permitting process for many sources.
Few sources are likely to be screened out from needing additional burdensome and costly
analysis that would ultimately demonstrate there will be no causation of or contribution to a
NAAQS or increment violation." Accordingly, UARG recommends EPA consider using an

alternative, less conservative approach to setting SILs to maximize their usefulness.”

" EPA’s approach is rendered even more conservative by the Agency’s suggestion that the SIL should
always be compared to a source’s “maximum impact.” Revised Memorandum at 11. With the exception
of the increment for the annual PM, s NAAQS, the forms of the NAAQS and increments addressed by
these SILs mean that violations are not judged by the maximum measured value. UARG recommends
that EPA recommend comparison of the SIL to the value allowed by the NAAQS or increment. For
cxample, in the case of the 24-hour PM, s NAAQS, the SIL would be compared to “the ogh percentile 24-
hour concentration, as determined in accordance with appendix N of [40 C.F.R. Pt. 50]....” 40 C.FR.
§50.18(c).

* Even sources needing a PSD permit that do not require extensive modeling to establish that they will
not cause or contribute to NAAQS or increment violations are required to use Best Available Control
Technology. See 42 U.S.C. § 7475(a)(4), CAA § 165(a)(4).

> UARG is also concerned that EPA has not identified a model for individual sources of precursors of
PM, s or ozone that can, as a practical matter, be used for something other than a time-consuming and
costly cumulative impact analysis.
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EPA has never interpreted CAA § 165(a)(3) to require a showing that the major source

will have no effect at all. Instead, as EPA states:

[Plermitting authorities may elect to read section 165(a)(3) of the

Act to be satisfied when a permit applicant demonstrates that the

increased emissions from the proposed new or modified source

will not have a significant or meaningful impact on ambient air

quality at any location where a violation of the NAAQS or PSD

increment is occurring or may be projected to occur.
Legal Memorandum at 1. Thus, a proposed project can have a detectable effect, as long as it is
not a significant or meaningful impact. See In re Prairie State Generating Co., 13 E.AD. 1, 139
(EAB 2006) (“Read in context, the requirement . . . to demonstrate that emissions from a
proposed facility will not ‘cause, or contribute to” air pollution in excess of a NAAQS standard
must mean that some non-zero emission of a NAAQS parameter is permissible, otherwise such a
demonstration could not be made.”).

EPA has long interpreted section 165(a)(3) to allow a permitted source to have a small or
trivial (i.e., detectible, non-zero) impact on air quality because such a trivial impact cannot be
said to cause or contribute to a NAAQS or increment violation. As early as 1978, EPA
explained that it did not intend the PSD program to require the permitting authority to address
impacts “below certain levels.” 43 Fed. Reg. 26379, 26398 (June 19, 1978). In 1980, EPA
issued guidance explaining that “EPA continue[d] to apply th[is] significant impact concept” to
PSD permitting. Memorandum from Richard G. Rhoads, Director, Control Programs
Development Division, Office or Air Quality Planning and Standards, EPA, to Alexandria Smith,
Director, Air & Hazardous Materials Division, Reg. X, at 1 (Dec. 16, 1980).

EPA reiterated that interpretation in 2010:

A significant impact level (SIL) serves as a useful screening tool for
implementing the PSD requirements for an air quality analysis. The primary
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purpose of the SIL is to serve as a screening tool to identify a level of ambient
impact that is sufficiently low relative to the NAAQS or PSD increments such
that the impact can be considered trivial or de minimis. . . . When a proposed
source’s impact by itself is not considered to be ‘significant,” EPA has long
maintained that any further effort on the part of the applicant to complete a
cumulative source impact analysis involving other source impacts would only

vield information of trivial or no valiue with reenect to the rem 1 ad evaliiation
YiCiG IniOauOn O iivial O 110 Vaiul Wil 1C5pPCCt 10 Ll IC(UHTA CVailuauilh

of the proposed source or modification.
Memorandum from Anna Marie Wood, Acting Director, Air Quality Policy Division, Office of
Air Quality Planning and Standards, EPA, to Regional Air Division Directors 11 (June 28,
2010)(“Wood NO; Memo”).

Permits granted based on the use of these SILs that are at detectable levels have been
upheld both by EPA’s Environmental Protection Board,'® and in federal court.'” UARG is
unaware of any instance of a source for which a permit was granted based on use of a SIL that
was subsequently determined to have caused or contributed to a violation of a NAAQS or
increment that existed at the time the permit issued. UARG therefore maintains that use of SILs
at detectable levels remains a viable, legal approach for identifying sources that will not cause or
contribute to a NAAQS or increment violation.

In practice, as acknowledged in the Revised Memorandum, EPA has frequently set SILs
as a small percentage of a NAAQS. See Revised Memorandum at 8. That approach provides a
SIL that is small, but at a detectable, non-zero level. In 2010, for example, EPA established an
interim SIL for the 1-hour NO, standard that was 4% of the NAAQS. Wood NO, Memo at 12.
The Agency similarly set an interim SIL for the 1-hour SO, NAAQS that was 4% of the
NAAQS. Memorandum from Anna Marie Wood, Acting Director, Air Quality Policy Division,

Office of Air Quality Planning and Standards, EPA, to Regional Air Division Directors 6 (Aug.

16 See, e.g., Prairie State, 13 E.A.D. 1.
"7 See, e.g., Sur Contra La Contamination v. EPA, 202 F.3d 443 (1st Cir. 2000).

9
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23,2010). UARG maintains that this remains a valid approach to selecting a SIL, and one that
produces a SIL at a detectable level that is not effectively zero. UARG urges EPA to return to
this long-standing approach for setting SILs for ozone and PM, s.

IVv. Conclusion.

In sum, UARG agrees with EPA that SILs are consistent with the requirements of the
Act. Furthermore, SILs are a useful tool for demonstrating appropriate sources to use to
demonstrate that they will not cause or contribute to a violation of a NAAQS or increment. The
SILs set forth in EPA’s Revised Memorandum result from a reasonable, but highly conservative,
approach by the Agency for ensuring the protection of NAAQS and increments. UARG urges
EPA instead to adopt more useful SILs using its long-standing approach of setting NAAQS as a

small percentage of the NAAQS and increments for ozone and PM, s.

10
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Utility Air Regulatory Group’s Response to EPA’s Request for Comments on
Regulations Appropriate for Repeal, Replacement, or Modification Pursuant to
Executive Order 13777, 82 Fed. Reg. 17,793 (Apr. 13, 2017):

Docket ID No. EPA-HQ-OA-2017-0190

Dear Ms. Dravis:

This letter is submitted in response to the U.S. Environmental Protection Agency’s
(“EPA” or “Agency”) April 13, 2017 Federal Register notice' seeking input from the public to
inform the Agency’s evaluation of existing regulations that may meet the criteria outlined in
Executive Order 13777 for repeal, replacement, or modification. More specifically, the notice
asks commenters to identify regulations that, among other things, “are outdated, unnecessary, or
ineffective; impose costs that exceed benefits; . . . or . . . derive from or implement Executive
Orders or other Presidential directives that have been subsequently rescinded or substantially
modified,” in accordance with the language of Executive Order 13777.

The Utility Air Regulatory Group (“UARG”) recommends that EPA examine whether the
regulations identified below meet the criteria of Executive Order 13777. UARG is a not-for-
profit association of individual electric generating companies and national trade associations.
Since 1977, UARG has participated on behalf of certain of its members collectively in scores of
Clean Air Act (“CAA” or “Act”) administrative proceedings that affect electric generators and in
litigation arising from those proceedings. UARG’s 40 years of participation in CAA
rulemakings and litigation has provided it unique insight as to which CAA programs are

' 82 Fed. Reg. 17,793 (Apr. 13, 2017).
? 82 Fed. Reg. 12,285 (Mar. 1, 2017).
? 82 Fed. Reg. at 17,793.
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designed and work as Congress intended, which programs are overly burdensome or costly, and
which programs are unlawful or unnecessary.

Many of the recommendations set out below are described in greater detail in materials
that UARG has previously filed with EPA and reviewing courts. These materials include
rulemaking comments, technical expert reports, petitions for reconsideration, and court pleadings
concerning Agency actions that UARG believes to be unlawful, unjustified, or unduly
burdensome or costly. UARG appreciates the opportunity to provide input on this matter and
invites Agency representatives and others in the administration to meet with UARG concerning
the information that we are providing today.*

* Dominion Energy does not join in these comments.
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I.  Climate Change-Related Rules

A. Clean Power Plan, 80 Fed. Reg. 64,662 (Oct. 23, 2015), codified at 40 C.F.R. Part 60,
Subpart UUUU

EPA has already commenced review of this rule to determine whether it is appropriate to
“initiate proceedings to suspend, revise or rescind the Clean Power Plan.”> Any replacement or
revision to the Clean Power Plan under CAA § 111(d) must adhere to the statutory confines of
section 111 of the CAA and must: (i) be based on a “best system of emission reduction” that can
be applied at the individual electric generating units subject to the rule; (ii) adhere to the
requirement of section 111(d) of the CAA and its implementing regulations that states (and EPA
when it is acting on behalf of a state) be allowed to prescribe less stringent standards for certain
units on an as-needed, case-by-case basis; and (iii) adhere to the requirement of section 111(d) of
the CAA that the remaining useful life of the unit be taken into account. Any replacement rule
should also allow for compliance flexibility. Likewise, UARG encourages EPA to acknowledge
that once it has promulgated emission guidelines for a source category, the CAA does not give
the Agency authority to revisit those guidelines and make them more stringent. See Section
VLA below.

B. Carbon Dioxide New Source Performance Standards for New, Modified, and
Reconstructed Electric Generating Units, 80 Fed. Reg. 64,510 (Oct. 23, 2015),
codified at 40 C.F.R. Part 60, Subpart TTTT

EPA has already commenced review of this rule to determine whether it is appropriate to
“initiate proceedings to suspend, revise or rescind the Standards of Performance for Greenhouse
Gas Emissions From New, Modified, and Reconstructed Stationary Sources: Electric Generating
Units.”® As part of its comments on EPA’s proposed performance standards and its petition for
reconsideration of the final standards, UARG engaged experts to prepare numerous technical
reports explaining to EPA why the performance standards EPA proposed (and later finalized)
were neither based on adequately demonstrated systems of emission reduction nor achievable;
these technical reports are available in the rulemaking docket.’

> 82 Fed. Reg. 16,329 (Apr. 4, 2017).

682 Fed. Reg. 16,330 (Apr. 4, 2017).

7 See UARG Comments on Proposed GHG NSPS for New Electric Generating Units
(“EGUs”) at Attachments 1-3, 5,9, 11 (May 9, 2014), EPA-HQ-OAR-2013-0495-9666; UARG
Comments on Proposed GHG NSPS for Modified and Reconstructed EGUs at Attachments B, C,
G, K (Oct. 16, 2014), EPA-HQ-OAR-2013-0603-0215; UARG Petition for Reconsideration of
Final GHG NSPS at Exhibit J (Dec. 22, 2015), EPA-HQ-OAR-2013-0495-11894.
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Any replacement or revision to the greenhouse gas (“GHG”) standards of performance
for new, modified, and reconstructed electric generating units must adhere to the statutory
confines of section 111 of the CAA, must be based on a “best system of emission reduction” that
has been adequately demonstrated, and must be achievable by the individual electric generating
units subject to the rule.

Of particular note, any replacement or revision to these standards of performance cannot,
for the purposes of determining the “best system of emission reduction,” take into account
technology that received funding or tax subsidies under the Energy Policy Act of 2005, as
consideration of those technologies for that purpose is prohibited by that Act.

C. Greenhouse Gas Mandatory Reporting Rule (‘GHG MRR?”), codified at 40 C.F.R.
Part 98

Under the fiscal year 2008 Consolidated Appropriations Act, Congress authorized
funding for EPA to develop and publish a rule “to require mandatory reporting of greenhouse gas
emissions above appropriate thresholds in all sectors of the economy of the United States.”™ The
joint explanatory statement accompanying the legislation directed EPA to use its existing
authority under the CAA (e.g., authority under CAA § 114) to develop a mandatory GHG
reporting rule covering those upstream production and downstream sources the Administrator
deems “appropriate,” and to determine “appropriate thresholds” and frequency for reporting.’
Congress also authorized EPA to rely on the “existing reporting requirements for electric
generating units under section 821 of the 1990 CAA Amendments.”"’

The reporting program has resulted in facilities expending enormous resources tracking,
quality assuring, and reporting vast amounts of information. EPA also continues to spend
significant resources for both its own staff and Agency contractors to implement the GHG MRR
and its electronic reporting requirements. Since its initial promulgation in October 2009, EPA
has revised the regulation dozens of times. Although UARG understands that many of these rule
revisions have been directed at correcting errors or simplifying data collection and reporting, the
need for so many revisions underscores the complicated nature of the program.

In the past, UARG has questioned the “practical utility”'' of much of the collected

information and offered suggestions for simplification of the program. For example, under

® Pub. L. No. 110-161, 121 Stat. 1844, 2128 (2007).

? 74 Fed. Reg. 16,448, 16,454 (Apr. 10, 2009).

19 Jd. (internal quotation marks omitted).

" EPA’s authority to collect information under CAA § 114 is limited by the Paperwork
Reduction Act and its implementing regulations. To require a data collection, EPA must
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Subpart C, which covers general “stationary fuel combustion sources,” the term is defined
simply as a device that combusts fuel and does not require that the device be used for any
particular purpose.'> As a result, facilities with total emissions above the rule’s applicability
threshold must include in their facility-wide calculation miscellaneous combustion devices, like
small gas-fired heaters, stoves, lawn mowers, or even hot water heaters. Reporting GHG
emissions from such miscellaneous devices is time consuming and the information is of little
value. UARG previously asked EPA either to define more narrowly what type of device triggers
reporting or to adopt a de minimis threshold for reporting emissions from such devices at a
stationary fuel combustion source."

Now that the program has been in place for more than seven years, and EPA has provided
Congress the information it sought, EPA should review how all of the information being
collected has been used and whether the Agency’s assumptions about the information’s
“practical utility” are correct. EPA should use this information to tailor the program so that it
provides a significant “net benefit” consistent with the objectives of Executive Order 13777. At
a minimum, UARG encourages EPA to establish a de minimis cut-off for reporting emissions
from miscellaneous activities and streamline by “auto-populating” any emissions already being
reported under another federal regulatory program, such as CO, emissions data collected under
40 C.F.R. Part 75.

In addition, as part of the rulemakings discussed in Sections I.A and 1.B above, EPA
amended Part 98 to impose additional reporting requirements on owners of electric generating
units that transfer captured carbon dioxide to sites reporting under Subpart RR, while also
requiring units to transfer their captured carbon dioxide to Subpart RR reporting sites if they
wish to rely on carbon capture to meet an applicable emission limit or earn emission reduction
credits. EPA should reconsider this requirement, which is unduly burdensome, costly, and does
not have any environmental benefit.

demonstrate the “practical utility” of the covered information. 5 C.F.R. § 1320.5(d)(1)(iii).
Under 5 C.F.R. § 1320.3(]),

Practical utility means the actual, not merely the theoretical or potential,

usefulness of information.... In determining whether information will have

‘practical utility,” OMB will take into account whether the agency demonstrates

actual timely use for the information....
(emphases added).

240 C.F.R § 98.30(a).

1 See, e.g., UARG Comments on Proposed GHG MRR (June 9, 2009), EPA-HQ-OAR-
2008-0508-0493.
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II.  Cross-State Air Pollution Rule (“CSAPR”) Update Rule

EPA should reconsider and modify certain aspects of the Cross-State Air Pollution Rule
Update for the 2008 Ozone National Ambient Air Quality Standards (“NAAQS”) (known as the
“CSAPR Update Rule”).'"* The CSAPR Update Rule establishes stringent “ozone-season” (May-
through-September) budgets for additional limits on emissions of nitrogen oxides (“NOx”) from
fossil fuel-fired electric generating units, beginning this month, in each of 22 states: Alabama,
Arkansas, Illinois, Indiana, lowa, Kansas. Kentucky, Louisiana, Maryland, Michigan,
Mississippi, Missouri, New Jersey, New York, Ohio, Oklahoma, Pennsylvania, Tennessee,
Texas, Virginia, West Virginia, and Wisconsin. The rule is a new regulatory program that
imposes costs exceeding any reasonable measure of projected benefits. Indeed, EPA’s own
modeling showed that the emission reductions required of upwind states under the CSAPR
Update Rule are disproportionate to the relatively limited projected reductions in downwind
ozone concentrations that the rule’s emission limits are estimated to produce.'” Furthermore, if
left unmodified, the CSAPR Update Rule threatens jobs in the energy sector because its stringent
emission caps can be expected to have the effect of restricting fuel choice.

UARG filed its petition for reconsideration of the CSAPR Update Rule with EPA on
December 23, 2016. At least eight other petitions for reconsideration of the rule are pending
before EPA.'® The CSAPR Update Petition describes several aspects of the rule that EPA should
reconsider, including: (i) EPA’s reliance on modeling projections to identify downwind areas to
be addressed by the rule, in disregard of real-world air quality conditions;'” (ii) EPA’s use of an
unjustifiably low one-percent-of-NAAQS “contribution threshold” to “link” upwind states to
downwind receptors and thereby to subject those states to additional regulation under the rule;'®
and (iii) EPA’s failure, in conducting its air quality modeling, to properly account for effects of
emissions from non-U.S. sources, which no state has the authority or ability to regulate."
Additional background regarding concerns with EPA’s CSAPR Update Rule methodology is
provided in the CSAPR Update Petition and in UARG’s rulemaking comments submitted to

' 81 Fed. Reg. 74,504 (Oct. 26, 2016).

!> See UARG’s Petition for Partial Reconsideration of the CSAPR Update Rule at Section
X (Dec. 23, 2016) (“CSAPR Update Petition”), https://www.epa.gov/sites/production/files/2017-
01/documents/the utility air regulatory group 0.pdf.

16 See https://www.epa.gov/airmarkets/petitions-reconsideration-received-csapr-update.

7 CSAPR Update Petition at Sections I & II.

'8 Id. at Section III.

' Id. at Section TV.
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EPA on the December 2015 proposed version of the CSAPR Update Rule.” In addition, several
petitions for judicial review of the CSAPR Update Rule have been filed and are pending in the
U.S. Court of Appeals for the D.C. Circuit, including petitions for review filed by UARG,
Murray Energy Corporation, many other industry parties, and several states (Alabama, Arkansas,
Ohio, Texas, Wisconsin, and Wyoming) (Wisconsin v. EPA, No. 16-1406 & consolidated cases).

EPA should promptly reconsider and modify key elements of the CSAPR Update Rule,
as identified in UARG’s CSAPR Update Petition, to alleviate unnecessary, costly, and
counterproductive regulatory burdens.”' In doing so, EPA should, for example, consider,
propose, and promulgate changes that would increase the levels of states’ emission budgets
based on corrections to and further review of the existing rule, as well as changes that would
appropriately reform EPA’s methodology for addressing interstate transport, as described in the
attached CSAPR Update Petition and UARG’s rulemaking comments.”* In addition, based on its
review and reconsideration of the CSAPR Update Rule and its methodology, EPA should, to the
extent supported by appropriate analysis, issue a determination identifying states that currently
are subject to that Rule but that do not contribute significantly to nonattainment of the 2008

0 See UARG Comments on Proposed CSAPR Update Rule (Feb. 1, 2016), EPA-HQ-
OAR-2015-0500-0253. UARG also submitted supplemental comments on June 1, June 9, and
August 16, 2016, addressing information that became available after the deadline for submitting
comments on the proposed rule. UARG’s supplemental comments are attached to the CSAPR
Update Petition as Appendix A to that document.

*' UARG emphasizes that it will be important for EPA, as it reconsiders the CSAPR
Update Rule, to ensure that states may continue to rely on compliance with the NOx and sulfur
dioxide (“SO,”) emission limits in CSAPR itself to satisfy “best available retrofit technology”
(“BART”) requirements for EGUs under the CAA’s visibility protection program, as provided in
40 C.F.R. § 51.308(¢e)(4) (as promulgated at 77 Fed. Reg. 33,642, 33,656 (June 7, 2012)). See
also 81 Fed. Reg. 78,954, 78,961-64 (Nov. 10, 2016) (describing EPA’s sensitivity analysis
reaffirming the validity of the Agency’s determination that participation in CSAPR is a valid
BART alternative).

2 As noted in the CSAPR Update Petition, EPA in reviewing and reconsidering the
CSAPR Update Rule should not make any change that would result in imposition of an ozone-
season NOx emission budget for any state that is more stringent than the budget for that state
under the existing rule. EPA also should not make any change that would affect the continuing
validity and effectiveness of the parts of the CSAPR Update Rule in which EPA determined that:
(1) Florida, North Carolina, and South Carolina are excluded from the ozone-season NOx
program under both the original CSAPR and the CSAPR Update Rule; and (ii) Georgia is not
subject to any obligations with respect to interstate transport for ozone NAAQS beyond those
established for that state in CSAPR itself.
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ozone NAAQS in (and do not interfere with maintenance of that NAAQS by) any other state
and, consequently, remove those states from coverage under the CSAPR Update Rule.

III.  Regional Haze and Other Visibility Regulations

EPA should reconsider and modify certain aspects (described below) of its January 10,
2017 visibility rule revisions that, if left unmodified, will impose unnecessary and
counterproductive regulatory costs and other burdens.

Sections 169A and 169B of the Act and EPA regulations at 40 C.F.R. §§ 51.300-51.309
require states to adopt and submit state implementation plans (“SIPs”) to achieve “reasonable
progress” toward a national goal of preventing and remedying impairment of visibility in certain
national parks and wilderness areas, to the extent visibility impairment in those areas results
from manmade air pollution. The CAA’s visibility program generally requires states to evaluate
emission sources or source categories for potential emission controls to help achieve reasonable
progress. Although Congress intended that states be the principal decisionmakers in this area, in
many instances over the past eight years, EPA improperly assumed the states’ role.

During the first “planning period” under the visibility program’s “regional haze”
provisions—a period that began in 2008 and will end in 2018—the primary regulatory driver was
the CAA’s BART requirement applicable to many EGUs and industrial sources. Now that
decisionmaking on BART is complete for most states, the main focus of the upcoming second
planning period, which will run from 2018 to 2028, will be implementation of the CAA’s
reasonable progress requirement.

EPA substantially amended many elements of its visibility protection regulations in its
January 10, 2017 rule.” Contrary to the version of that final rule as signed on December 14,
2016 (which would have taken effect 30 days after publication in the Federal Register), the final
rule as published on January 10 was made effective immediately in order to evade the incoming
Administration’s normal regulatory review and its “regulatory freeze” pending that review. The
January 10 rule is the subject of three petitions for administrative reconsideration filed with EPA
and eleven petitions for review in the U.S. Court of Appeals for the D.C. Circuit (7Texas v. EPA,
No. 17-1021 and consolidated cases). UARG filed a petition for administrative reconsideration®*
and a petition for judicial review of the rule. EPA has not yet responded to UARG’s petition for
reconsideration. As described below and in the Visibility Rule Petition, the rule has several
provisions that EPA should now reconsider and repeal or modify.

82 Fed. Reg. 3078 (Jan. 10, 2017).
* See UARG Petition for Partial Administrative Reconsideration of Amended Visibility
Requirements (Mar. 13, 2017) (“Visibility Rule Petition™) (attached as Exhibit 1).
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When Congress enacted the CAA’s visibility provisions, it made clear the states have
broad discretion in implementing the program. The D.C. Circuit recognized that principle in the
leading case in this area, American Corn Growers Ass’'nv. EPA,291 F.3d 1 (D.C. Cir. 2002). As
the program was implemented during the previous administration, however, EPA frequently
failed to give the deference that it owed to state decisions and often supplanted reasonable state
regulatory plans with more stringent and costly federal control requirements in many states,
including Arizona, Arkansas, Nebraska, New Mexico, North Dakota, Oklahoma, Texas, Utah,
and Wyoming.

To address these problems, EPA should modify its January 10, 2017 regional haze rules
to emphasize the breadth of state authority and to make clear EPA will not second-guess state
determinations. EPA should do this by, for instance, making clear that states are free to decide
how to consider and assess each of the statutory “reasonable progress” factors, including the
costs associated with additional emission controls, and whether visibility improvements resulting
from further controls will be substantial enough to warrant imposing those controls.

Although some parts of the January 10, 2017 rule make common-sense revisions that
should be preserved—such as a three-year extension, from July 2018 to July 2021, of states’
deadline to develop and submit SIPs for the second planning period—other parts of that rule
create problems that require additional regulatory action to make necessary modifications. For
example, the rule purports to impose on states an improper interpretation—adopted in the last
Administration, over many stakeholders’ objections—of the relationship between two key
elements of the regional haze program: the requirement that states determine and adopt
“reasonable progress goals” and the requirement that states identify specific emission control
measures to include in “long-term strategies” to achieve reasonable progress. The January 10,
2017 rule requires states to first identify all measures to be included in the state’s long-term
strategy and then to calculate reasonable progress goals based on the degree of visibility
improvement that computer modeling projects those measures will achieve. This aspect of the
rule subverts the normal regulatory process by making states’ determinations of reasonable
progress goals an afterthought and compelling states to consider regulation even where it is
unnecessary to stay on track toward reasonable visibility objectives. States should instead be
free to develop reasonable progress goals they deem appropriate for a given area and then to
determine which specific measures should be included in long-term strategies to achieve those
goals.

The January 10, 2017 rule also has several other provisions that EPA should reconsider
and modify—including (among others) provisions concerning the “uniform rate of progress” and
provisions addressing states’ consultation processes with other states and with federal land
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management agencies. A detailed description of how EPA should address and reform these and
other aspects of the rule is in UARG’s Visibility Rule Petition.*

Consistent with Executive Order 13777, revising EPA’s visibility rules as recommended
in this comment letter and in UARG’s Visibility Rule Petition would alleviate unnecessary
regulatory burdens and would be consistent with applicable law. Such revisions would advance
the Executive Order’s objective of avoiding regulation that unnecessarily imposes costs that
outweigh benefits and that inhibit job creation and economic growth.

IV. Regulation of Hazardous Air Pollutants

A. Compliance Provisions of the Mercury and Air Toxics Standards (“MATS”) Rule,
codified at 40 C.F.R. Part 63, Subpart UUUUU

The MATS Rule, regulating hazardous air pollutants from coal and oil-fired electric
generating units, is among the most expensive and burdensome rules EPA has ever promulgated.
Although the most significant costs associated with the rule derive from purchase, installation,
and use of emission control technologies, the task of demonstrating compliance under the rule
through periodic performance testing, continuous emissions monitoring, recordkeeping, and
reporting also is costly. Some of those compliance demonstration costs are unavoidable, but
other costs and burdens are avoidable. Rules that are written clearly and that offer flexibility—
where that can be achieved without sacrificing environmental protections—provide the greatest
“net benefit.” Unfortunately, the MATS Rule has many provisions that are internally
inconsistent, ambiguous, or inflexible, each of which adds significantly to the cost and burden of
complying with the rule.

Although the current rule is the product of multiple rulemakings over a period of more
than 5 years, those successive rulemakings have not fully addressed the rule’s overall compliance
burdens. The 2012 rule contained numerous errors and problems, many of which are described
in detail in UARG’s first petition for administrative reconsideration.* When EPA conducted a
reconsideration rulemaking on a few of the issues in the rule pertaining to periods of startup and

* As noted above and in the Visibility Rule Petition, one provision of the January 10, 2017 rule
is an adjustment, from July 2018 to July 2021, of the deadline by which states must submit SIPs
for the second planning period. UARG joins numerous states and other stakeholders in
supporting that deadline adjustment and urges EPA not to reconsider that element of the rule.

%6 See UARG Petition for Reconsideration of MATS Rule at Section VI (Apr. 16, 2012),
EPA-HQ-OAR-2009-0234-20180.
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shutdown, the Agency’s 2014 reconsideration rule created more problems than it resolved.?’
UARG raised those problems and other longstanding issues in comments on the Agency’s 2015
proposed “Technical Corrections” to the MATS Rule.”® Although EPA resolved some of the
issues from the prior two rulemakings in its 2016 Technical Corrections rule, a lot of work
remains to be done to make the rule clear, consistent, and appropriately flexible. Even after
improvements to the rule in the Technical Corrections, facilities are struggling to interpret and
reconcile ambiguous and inconsistent provisions. They also remain subject to overly restrictive
requirements for the conduct of performance tests that could result in operation of units that
otherwise would not operate, simply to conduct tests to measure emissions. This is unnecessary,
costly, and grossly inefficient.

EPA currently is in the middle of another MATS-related rulemaking, this one focused on
improving the electronic reporting requirements of the MATS Rule by allowing all reports to be
submitted using the Emissions Collection and Monitoring Plan System (“ECMPS”) software
system already used by utilities under the Acid Rain Program and CSAPR. Although UARG
supports that change, UARG members are concerned that the burdens associated with some of
the very detailed electronic reporting EPA has proposed will outweigh the cost savings
associated with the move to ECMPS. EPA and utilities also cannot successfully implement the
electronic reporting requirements without a common understanding of what other substantive
compliance provisions in the rule require. As a result, in comments on that proposal, UARG
again asked EPA to resolve some of the issues UARG has identified in the existing rule, in
addition to requesting changes in the volume of new information EPA has proposed be submitted
electronically.”

The MATS Rule has the potential to be less costly. EPA should use the opportunity of
the ongoing rulemaking to work with UARG to achieve that end by resolving the issues that
remain in the existing rule’s compliance procedures, and addressing UARG’s concerns about the
proposed revisions.

*7 EPA ultimately denied reconsideration on the remainder of UARG’s 2012 petition
without addressing the merits of UARG’s concerns regarding the compliance provisions,
concluding only that it had met its procedural obligations under CAA § 307(d)(7) to solicit
comment on the rule. EPA, Denial of Petitions for Reconsideration of Certain Issues: MATS
and Utility NSPS (Mar. 2015), EPA-HQ-OAR-2009-0234-20493.

% See UARG Comments on Proposed Technical Corrections (Apr. 3, 2015), EPA-HQ-
OAR-2009-0234-20483.

% See UARG Comments on Proposed MATS Electronic Reporting Rule (Nov. 15, 2016),
EPA-HQ-OAR-2009-0234-20609.
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B. Renewed Analysis of Potentially Delisting Natural Gas-Fired Stationary
Combustion Turbines from Regulation Under CAA Section 112

Gas-fired combustion turbines make up a large and growing portion of the nation’s
electric generating fleet, and they are an essential part of maintaining electric reliability in the
United States. But for over a decade these sources have been in legal limbo with respect to their
regulatory status under the CAA’s regulatory provisions governing hazardous air pollutants
(“HAPs”). The resulting uncertainty presents risks to combustion turbine owners that should be
addressed by EPA.

EPA listed stationary combustion turbines as a source category for regulation under
section 112 of the Act in 1992 and promulgated emission standards limiting HAP emissions from
new and reconstructed turbines in 2004.>° However, almost immediately, EPA proposed to
remove natural gas-fired combustion turbines from the list of sources subject to regulation under
section 112.>! Based on EPA’s own analysis and on a petition for delisting submitted by the Gas
Turbine Association, the Agency made a preliminary finding that gas-fired turbines meet the
CAA’s health-protective criteria for delisting.>

EPA’s 2004 analysis found that even using conservative assumptions about exposure and
risk, emissions from gas-fired combustion turbines would meet these health-protective statutory
criteria. Accordingly, EPA proposed to delist gas-fired turbines from section 112 regulation.
Recognizing that it would be irrational to require compliance with a rule it intended to revoke,
EPA also issued a stay of the emission standards for gas-fired turbines until the Agency could
take final action on its delisting proposal.>

However, EPA never took final action on its delisting proposal. According to the terms
of the stay, if EPA ultimately decides not to delist gas-fired turbines, then the standards will
spring into effect for any turbine built after January 2003. This twelve-year waiting period has
generated significant regulatory uncertainty for owners of gas-fired combustion turbines, who
cannot say for certain whether or not their turbines built in the interim must comply with the
emission standards. That uncertainty is compounded by EPA’s upcoming Risk and Technology

30 69 Fed. Reg. 10,512 (Mar. 5, 2004).

31 69 Fed. Reg. 18,327 (Apr. 7, 2004).

2 Id.; see CAA § 112(c)(9)(B) (describing criteria).
3 69 Fed. Reg. 51,184 (Aug. 18, 2004).
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Review (“RTR?”) for stationary combustion turbines: turbine owners cannot be sure whether EPA
will further tighten the standards that might ultimately apply if the stay is lifted.**

EPA should revisit its delisting proposal for gas-fired combustion turbines and assess
whether those sources still meet the statutory criteria for delisting. The Agency’s previous
review showed that gas-fired turbines’ HAP emissions posed minuscule risks to health and the
environment. If the delisting criteria are still satisfied, EPA should promptly delist gas-fired
turbines from regulation under section 112.%° If gas-fired turbines are not delisted, the Agency
should, as appropriate, provide for a transition mechanism for gas-fired turbines constructed
since 2003, and EPA should be careful in the RTR proceeding not to impose revised standards
that would be unduly burdensome and costly.

C. National Emissions Standards for Hazardous Air Pollutants and New Source
Performance Standards for Stationary Reciprocating Internal Combustion Engines
(“RICE”), codified at 40 C.F.R. Part 60 Subparts IIII and JJJJ and 40 C.F.R. Part
63 Subpart ZZZZ

EPA has promulgated a set of interrelated regulations for emissions from RICE units
pursuant to both CAA § 111 (new source performance standards) and § 112 (national emissions
standards for HAPs). Each set of rules identifies numerous subcategories of internal combustion
engines and applies varying requirements to each subcategory based on age, size, fuel type,
engine design, use, and other factors. The overlapping regulatory programs and range of
subcategories have resulted in a complex set of requirements that can be difficult for source
owners to navigate.

The RICE regulations generally require manufacturers to install cost-effective state-of-
the-art technology to minimize emissions. UARG agrees that requiring manufacturers (rather
than source owners or operators) to install these controls is a reasonable approach to regulation
for these sources. But EPA has also promulgated extensive and burdensome testing,
maintenance, and record-keeping requirements for owners and operators. These requirements

** A federal court recently set a March 2020 deadline for EPA to complete its RTR for
stationary combustion turbines (along with 19 other source categories). Cal. Cmtys. Against
Toxics v. Pruitt, No. 15-cv-512 (TSC), 2017 WL 978974 (D.D.C. Mar. 13, 2017).

3 Although the D.C. Circuit has ruled that CAA § 112(c)(9)(B)(1) only allows EPA to
delist entire source categories (rather than subcategories), see NRDC v. EPA, 489 F.3d 1364
(D.C. Cir. 2007), nothing in the Act prohibits EPA from reclassifying gas-fired combustion
turbines as a separate source category and delisting them. See CAA § 112(c)(1).
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impose substantial costs with little to no benefit. Emissions from RICE sources are already small
and do not warrant these onerous and needless regulations.

For example, EPA has placed unnecessary restrictions on the operation of emergency
engines. These engines are limited to just 50 hours of non-emergency operation, which count
toward the 100 hour annual limit for testing and maintenance. Tracking these independent uses
of RICE sources is burdensome and achieves no benefit. In addition, the work practice standards
for most RICE sources require servicing the unit more often than manufacturer specifications,
which is inefficient and does not provide environmental benefits. Finally, for new Tier 4
engines, EPA adopted redundant requirements for both manufacturers and operators restricting
operation when certain emission controls are not working properly, which serve only to hinder
operators’ ability to address emergency situations. These provisions are burdensome, threaten
reliability, and inappropriately place manufacturers in the role of policing emergency situations.

EPA should eliminate the unnecessary requirements applicable to RICE sources and
adopt clear, streamlined replacements.

V.  Preconstruction Permitting Issues
A. New Source Review (“NSR”) Reform

The Act’s NSR program requires major stationary sources to go through an extensive,
time-consuming, and costly review and permitting process prior to construction. The NSR
program also applies to existing facilities if they are modified in substantial ways and if, as a
result, emissions increase by significant amounts (these are known as “major modifications”).
The NSR program requires, among other things, that the owner or operator of a proposed new
major source or a proposed major modification obtain a pre-construction permit, which will be
issued only if the owner/operator (i) demonstrates—normally through air quality modeling—that
the proposed major new source or modification will not cause or contribute to a violation of air
quality standards; (ii) installs the best available control technologies (“BACT”) to reduce levels
of specific regulated pollutants, and (iii) demonstrates that the proposed new source or
modification will not cause an adverse impact on air quality-related values in federally protected
lands (e.g., national parks or wilderness areas).

For the first two decades of the NSR program, existing sources rarely triggered it. That is
because EPA applied it in a way to be triggered only by unusual projects that would expand the
capacity of the source—i.e., projects that create new sources of emissions. It is also because
NSR is so time-consuming and expensive that sources generally avoided activities that would
expand their capacities because they could trigger NSR.
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Starting in the late 1990s, however, EPA’s enforcement arm, in an effort to drive policy,
filed and/or threatened a large number of lawsuits to force the installation of controls not
otherwise required by the Act. To achieve this goal, EPA asserted in the lawsuits a theory of
universal liability: any maintenance project—anything larger than day-to-day activity akin to
changing a car’s oil—is a “change” that could trigger NSR; and any such “change,” if it
addresses reliability, availability, or efficiency issues that the plant might have experienced in the
recent past, according to the lawsuits, will “increase” total emissions as compared to the recent
past and therefore will trigger NSR. More than a decade and half later, these types of lawsuits
continue, with no certainty as to how the NSR program will apply to existing plants. For
example, courts have reached diametrically opposite conclusions with respect to whether similar
projects are considered routine maintenance, repair, and replacement (“RMRR”) and thus
excluded from NSR.*® EPA’s latest revision of the emissions increase provisions has, in a single
case, generated five different opinions as to how these provisions should apply.’’ At a minimum,
the fact that courts—and even judges within the same court—cannot agree on what these
regulations mean and how they should apply in particular circumstances highlights the
uncertainty these regulations have created and how inefficient their application has been in the
recent past.

The NSR rules, as EPA’s enforcement arm has sought to apply them to existing facilities
for the last decade and a half, discourage—and potentially impose very large costs on—needed
projects to maintain and improve existing plants’ availability, reliability, safety, and efficiency.
Those are precisely the types of projects that maintain American industry’s competitiveness and
are needed to cost-effectively maintain the reliability of the nation’s energy systems. For these
reasons, the NSR rules should be revised to remove the uncertainty surrounding their
applicability and the perverse incentives they create.

B. Synthetic Minor Sources

Current NSR regulations contain a provision (40 C.F.R. § 52.21(r)(4)) stating that a
synthetic minor source—i.e., a source or modification that took operational or other limitations

% Compare, e.g., Nat’l Parks Conservation Ass’n v. TVA, No. 3:01-CV-71, 2010 WL
1291335 (E.D. Tenn. Mar. 31, 2010) (finding economizer and superheater replacements RMRR);
with United States v. La. Generating LLC, No. 09-100-JJB-CN, 2012 WL 4107129, at *4 (M.D.
La. Sept. 19, 2012) (finding reheater replacements not RMRR).

37 See United States v. DTE Energy Co., 845 F.3d 735 (6th Cir. 2017) (three different
opinions), 711 F.3d 643 (6th Cir. 2013) (two different opinions). The Sixth Circuit recently
denied DTE Energy’s petition for rehearing en banc, and currently has pending before it DTE
Energy’s motion to stay the mandate pending the filing of a petition for certiorari.
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to remain minor—becomes subject to NSR when it “becomes a major source or major
modification solely by virtue of relaxation in any enforceable limitation” established in a
federally enforceable air permit. This provision was placed in the NSR regulations to prevent
circumvention of those regulations—that is, sources taking limitations to avoid NSR review
when they are constructed, only to seek to relax these limitations a short period thereafter.

That provision is too broad, however, in that it sweeps into its scope circumstances in
which EPA’s concerns about circumvention are clearly not implicated: for example, a situation
in which a relaxation of the permit limits may be sought years after the initial construction. As a
result, this rule unnecessarily limits production and hinders economic growth, even though the
increase in emissions from the later construction is very small and would have a de minimis
impact (i.e., even though the proposed change itself is not major). In the utility industry, the
result is that generation is shifted to higher cost units, unnecessarily increasing costs for
ratepayers and, in all likelihood, resulting in more (not less) emissions.

This “relaxation” provision should be revised such that it does not apply in situations in
which the risk of circumvention is very unlikely or nonexistent. For example, EPA should
consider whether, after a certain amount of time has passed (such as five or more years after a
permit containing the operational limitation was issued), the relaxation provision should no
longer apply. In these circumstances, a proposed physical or operational change should be
analyzed under the base NSR rules, as it would be for any other “true” minor source or
modification. Such a change to the regulations would sensibly encourage economic growth
while simultaneously ensuring that any physical or operational change that is a major source or
modification in its own right would be subject to preconstruction review.

C. Prevention of Significant Deterioration (“PSD”) Significant Emissions Rate for
Greenhouse Gases

In UARG v. EPA,® the Supreme Court held that EPA’s so-called “Tailoring Rule” was
unlawful in as much as it would apply the PSD and Title V permitting programs to sources based
solely on their GHG emissions. Instead, the Court held, EPA’s authority to regulate GHGs under
PSD and Title V extends only to “anyway” sources, that is, sources that otherwise would trigger
these permitting requirements for non-GHG pollutants. For these “anyway” sources, EPA could
require BACT for GHGs “only if the source emits more than a de minimis amount of greenhouse
gases.” On remand, EPA proposed to establish its previous Tailoring Rule threshold, 75,000
tons per year, as that de minimis level or “Significant Emissions Rate” (also known as a

%134 S. Ct. 2427 (2014).
¥ Id. at 2449,
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significance threshold).” UARG and its members filed comments supporting EPA’s authority to
establish a significance threshold on de minimis grounds, but objecting to the proposed rule’s
approach of merely reverse-engineering a pre-determined result—namely, the Tailoring Rule’s
75,000 tons per year level—instead of applying the correct legal standard for de minimis
authority and properly evaluating the facts and data in the record under that standard.*' Indeed,
as UARG’s comments explained, applying EPA’s historic and well-established approach would
have yielded a significance threshold of 320,000 tons per year, four times higher than EPA’s
predetermined, “preferred” result. Yet, not only did the proposed rule reject any significance
threshold higher than 75,000 tons per year, it arbitrarily declared that EPA would not even accept
comments on such higher thresholds.

Establishing an appropriate PSD de minimis level for GHGs falls squarely in the category
of action that would alleviate unnecessary, costly, and counterproductive regulatory burdens.
EPA should withdraw the current proposal, and propose a new, higher significance threshold for
GHGs.

V1. New Source Performance Standards (“NSPS”) Issues

A. Emission Guidelines and Compliance Times for Municipal Solid Waste Landfills, 81
Fed. Reg. 59,276 (Aug. 29, 2016), codified at 40 C.F.R. Part 60, Subpart Cf

UARG urges EPA to grant petitions for reconsideration that are pending before the
Agency regarding this rule, which revised the existing emissions guidelines for municipal solid
waste landfills to make them more stringent. Although EPA possesses authority to amend
regulations to correct mistakes or to streamline processes as part of its authority under section
111(d), the Agency lacks authority under that provision to revise its emission guidelines to direct
states to make previously promulgated standards of performance for existing sources more
stringent. UARG filed comments on EPA’s proposed revision to the emission guidelines that are
available in the rulemaking docket.* UARG is also challenging this rule (along with other
Petitioners) in the U.S. Court of Appeals for the District of Columbia Circuit (Nat’l Waste &
Recycling Ass’'nv. EPA, No. 16-1371 and consolidated cases).

“'81 Fed. Reg. 68,110 (Oct. 3, 2016).

* UARG Comments on Proposed Significance Threshold (Dec. 16, 2016), EPA-HQ-
OAR-2015-0355-0089.

* See UARG Comments on Proposed Emission Guideline Revisions for Municipal Solid
Waste Landfills (Oct. 26, 2015), EPA-HQ-OAR-2014-0451-0198.
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B. Electronic Reporting Under the NSPS, codified at 40 C.F.R. Part 60

New source performance standards establish federally enforceable emission standards
and related compliance requirements for new, modified, and reconstructed facilities in specific
source categories.” NSPS are established by EPA, but their implementation and enforcement
usually are delegated to state agencies. Reporting requirements for the NSPS are established in
the general provisions in Subpart A and in individual subparts. The general provisions currently
require duplicate reporting to EPA Regional Offices and delegated state agencies, generally in
hard copy (although use of electronic media also is permitted for submissions to state agencies
with their consent).

Electronic reporting of information to a centralized data system has the potential to
reduce costs and burdens and improve accessibility of information to regulators, the regulated
entities, and the public. Unfortunately, EPA’s implementation of such reporting under the NSPS
has done the opposite.

Beginning in 2009, EPA started inserting into individual subparts of the NSPS a
requirement that facilities electronically submit certain reports to EPA using an EPA-designed
software system and website that the Agency was in the process of developing. The first of those
requirements took effect July 1, 2011.* The requirement to submit existing reports
electronically to a central location has not been controversial. However, the software system
EPA has specified (called the “Electronic Reporting Tool” or “ERT”) is controversial because
the program is outdated and difficult to use, and because it requires submission of significant
volumes of information that are not necessary to demonstrate compliance with any applicable
NSPS.*> EPA’s failure to relieve sources from existing duplicate paper reporting requirements
also generated objections.

“ UARG members own and operate facilities subject to many NSPS subparts, including
those applicable to steam generating units (Subparts D, Da, Db, and Dc), combustion turbines
(Subparts GG and KKKK), coal preparation plants (Subpart Y), and nonmetallic mineral
processing plants (Subpart OOO).

* See, e. g.,40 C.F.R. § 60.49a(v)(4) (Subpart Da), § 60.46b(j)(14) (Subpart Db),

§ 60.45¢(c)(14) (Subpart Dc), § 60.258(d) (Subpart Y).

* EPA has said it is collecting the additional information to assist in development of
emission factors. Initially, EPA collected the information simply by mandating use of the ERT
software. However, in 2016, EPA revised the general provisions to codify some of those
reporting requirements. 81 Fed. Reg. 59,800 (Aug. 30, 2016) (revising 40 C.F.R. § 60.8(f)).
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In 2015, EPA proposed to expand the electronic reporting requirement to all but a few
NSPS subparts by revising the general provisions.* UARG’s objections to the ERT and EPA’s
proposed expansion of the requirement are described in detail in UARG’s comments on that
47
proposal.

On December 21, 2016, EPA Administrator Gina McCarthy signed a final rule that
would impose many of the burdens to which UARG and others objected. The rule has not yet
been published. Although that rule includes some extended deadlines, multiple promises to
develop alternatives to the use of the ERT, and other improvements as a result of comments, the
basic mandate of the rule is the same. If the rule becomes effective, numerous facilities will be
required (at least in the short term) to electronically report significant volumes of information to
EPA using the ERT, in addition to providing the same information in hard copy to any delegated
state that does not waive the duplicate reporting requirement. The final rule also includes
drafting errors that would inadvertently impose the new requirements on facilities EPA said it
planned to exclude from the rule. If the rule is published, UARG intends to petition for
administrative reconsideration.

The current NSPS electronic reporting requirements, and the planned expansion of those
requirements to include many additional subparts, do not provide a “net benefit.” EPA should
formally withdraw the signed final rule and issue a new proposal to replace existing requirements
for reporting using the ERT with a more workable electronic reporting system and to reduce the
volume of information that must be reported electronically. For electric utilities, EPA should
consider adapting its existing ECMPS software, which already is used by utilities to report
information under the Acid Rain Program and CSAPR, to collect any additional information
needed for those sources to demonstrate compliance with an applicable NSPS. As discussed
further in Section IV.A above, EPA already is doing that for the MATS Rule at 40 C.F.R. Part
63, Subpart UUUUU.

Finally, EPA should act expeditiously—perhaps by direct final rule—to authorize use of
electronic reporting (including email submission of electronic media) to EPA Regional Offices
and to remove requirements for duplicate reporting to EPA Regions of information already
electronically reported to EPA (e.g., to ECMPS or EPA’s Central Data Exchange),

4680 Fed. Reg. 15,100 (Mar. 20, 2015).
47 See UARG Comments on Proposed NSPS Electronic Reporting Rule (June 18, 2015),
EPA-HQ-OAR-2009-0174-0093.
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C. Reconsideration of the NSPS for Stationary Combustion Turbines, codified at 40
C.F.R. Part 60, Subpart KKKK

EPA promulgated the NSPS for new, modified, and reconstructed stationary combustion
turbines in July 2006 as Subpart KKKK.** UARG filed a petition for administrative
reconsideration of that rule raising several objections, including that (i) the rule’s NOx standards
were unachievable for large gas-fired turbines operating in simple cycle mode, (ii) the rule failed
to provide a methodology to calculate compliance for operating periods when several different
standards apply, and (iii) several other issues related to emissions monitoring,*’

EPA agreed to reconsider the Subpart KKKK rule and issued a proposed reconsideration
rule in August 2012.°° Instead of simply addressing UARG’s reconsideration request, EPA
proposed an almost complete rewrite of the rule, creating many new problems. At the same
time, the proposal failed to actually address some of the specific issues UARG raised in its
reconsideration petition. Further, EPA proposed to radically alter the analysis used to determine
whether an existing combustion turbine had been “reconstructed,” such that commonplace,
insignificant work regularly performed at turbine facilities could subject those units to the
stringent standards in Subpart KKKK. UARG submitted comments explaining its objections to
the proposed changes to the reconstruction analysis and other problematic aspects of the
proposal.”’ EPA never finalized its proposed reconsideration rule.

EPA’s proposed reconsideration rule has subjected combustion turbine owners to
considerable regulatory uncertainty, making it difficult for them to anticipate the legal
consequences of necessary maintenance activities or to predict what standards their turbines will
ultimately need to comply with. UARG urges the Agency to address this uncertainty by issuing
a supplemental proposal on reconsideration of Subpart KKKK that withdraws the 2012
proposal’s changes to the reconstruction analysis and that addresses in full the issues in UARG’s
petition for reconsideration and its comments on the 2012 proposed rule.

* 71 Fed. Reg. 